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Oe cea ee HM) ON 


THE PRESIDENT: Dr. Sauter, set. 
DR. SAUTER (Counsel for the defendant Funk) : If you please, sir, 


r 


THE PRESIDENT: The Tribunal has received your letter of the 17th of 
June of this year signed by the defendant Walter Funke 

DR. SAUTER: Yes, 

THE PRESIDENT: The Tribunal proposes to take notice of that, and if 
you will read it, it will then become a part of the record, 

DR. SAUTER: Yes; but, Mre fresident, at the moment I 
letter with me, 

THE PRESIDENT: The Tribunal would wish you t 
then, to read that lettera 

DR. SAUTER: Very well, Mr, President, Thank you very muche 

THE PRESIDENT: The same observatbon applies to Dr, Exner's letter of 
the 23rd of June, 1946, on behalf of the defendant Jodl; only the Tribunal 
thinks that that letter also Should be signed by the defendant and 
Dre Exner at two o'clock, I will call on Dr. Yahrreiss.e 

DR. JAHRREISS (Counsel for the defendant Jodl); Mr, President and 
gentlemen of the Tribunal, the inain juridical and fundamental question of 
this trial concerns war, which is forbidden by International law, the breach 
of peace as treason to the world ccnstitution, 

tt overshadows all other juridical Questions. ‘the four chief prose- 
cutors discussed this problem in their opening speeches, sometimes as the 
central probelm of their presentation, sometimes as a fundamental problem an 


indeed not without looking at it from different perspectives, 


“ounsel for the defence has to exgnine it now, From among @he defence 


counsel, I have been asked to conduct this examination, It is true that it 
remains for every counsel to decide if and to what extent he feels himself 
in a position, as a result of my arguments, to renounce his owm presentation 
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of the question of the breach of the peaces But I have reason to believe th 
this possibility will be used to such an extent that the intention of the 
counsel for the defence, considerably to simplify technically that part of 


the trial which is now beginning, will be realized by my speeches 


I have to deal here only with the jtiridical question and not with the 


evaluation of the hearing of evidence which has lasted for months, And I 
am also dealing only with the question of such law as is at present valid, 
not with the question of such law as could or should be demanded in the name 
of ethics or of human progresse 

I have a purely scientific task to fulfil, Science wants nothing but 
the truth, knowing full well that its goal can never be completely attained 
and that its path is therefore without end, 

I wish to thank the Secretary General of the Tribunal for having place 
at my disposal the documents of a Cecisive nature and very important litera- 
tures Without this chivalrous assistance, it would not have been possible, 
under the present conditions in Germany, to complete my works This litera- 
ture accessible to me was published prodominantly in the United States, 
Knowing the vast French and English technical literature on this subject 
which I have studied during the last quarter of a century eI am unfortunatel; 
not conversant with the Russian language= I belicve, however, that I can 
fairly say that no important idea is overlooked, because in no other country 
of the world has the discussion of our problem, which has beenme the great 
problem of humanity, been more comprehensive and more fundamental than in 
the United States, 

It was this fact that enabled me to forego the uss of the scientific 
literature published in the former German sphere of controle In this way 
even the semblance of a pro domo line of argumentation will be avoided, 


Because of the short time at my disposal for this speech 
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and, at the sane tine, owing to tho abundance and difficulty of 

the problons with which I have to deal, it is not possible to read 
here the docuncnts and quotations which I ar using. I shall pre= 
sont only a few sentcnces, any other procedure would interrupt 

the linc of argunontation for the listencr, I, therofore, subnit 
to the Tribunal tho docunents and references to books in appendices 
to ny juridical arguments, In this way, what I say can be quickly 


verificd today, tonorrow and thereafter, 


The Charter threatens individuals with punishnents for breach 
of the peace between states, 
and it appears that the Tribunal accepts the Charter as the 


unqucstionable basis for all Juridical considerations, 


This means that the Tribunal does not oxanine tho question whether 
the Charter is, as a wholo or in parts, open to juridical object 
ions a question which neverthcoless ronains Open. 

If this is so: 
Wy thon nako any stateouonts at all here on the grcat fundanental 
legal questions? 

The British Chicf Prosceutor even made it the central thene 
of his great address to oxanine tho relationship of the Charter, 
where our question is concerned, to the international public law 


2 


at present valid. He Justified the necessity of his arruncnts as 
follows; t is tho task of this Tribunal to serve hunanity, and 
this task could only be fulfilled by the trial if the Charter was 
consistent with Intornational Law, that is, if tho punishnent of 
ingividuals for broach of tho peace between states was founded in 
the International Law at present valid, 

It is, indeed, hecessary to clarify whether certain stipula- 
tions of the Charter may havo created now laws and conscqucntly 
laws with retroactive Torco. 


Such a clarification is not carricd out hore in order to save 


historical research studonts work. They will cxanine this, just 


as they will all tho othor findings in this trial, according to 
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the rules of freo Sscicnee, perhaps throuch many years of work and 
Certainly without liniting the Sround covered by the questions 
and, if possible, on the basis of an inconparably Greatcr quantity 
of docunents and evidence, 

Such a clarification is indispensable, Simply for the reason 
that the docision ag to rivht and wrong depends, or may depend, 
upon it, particularly if the Charter is considcred legally unassail 
able, 

Let us assuno that it wore thus: The Charter doos not fornu- 
late oriminal law which is already valid, but creates now and, 
therefore, retroactive criminal law. What docs this Signify for 
the verdict? Must this not bo important for tho question of guilt? 

Perhaps the rotroactivo law which, for instance, penalizes 
ageressive war was not already fixcd in the conscicnce of humanity 
at the time when tho act was Committed, nor was tho sround evon 
Simply prepared for it there, Then the defondant cannot bo cuilty 
in the sense that ho was aware of the wronezfulness of his behaviour, 
not before himself nor before others, 

Or the retroactive law was perhaps promulgated at a time when 
a new conscicnee was just beginning to take shape but was still not 
clear or not Generale. It is then in any case possible that tho 
defendant is not Guilty in the sense that he was aware of the wrong 
fulness of his Commissions and omissions, 

at any rate, from the point of view of continental 
thought on penal law, the fact that a person wes not awa 
wrong is a point which the Tribunal must not overlook, 

Now the question as to whether the penal law contained in 
the Chartor is ex post facto penal law does not present any diffi- 
cultics if the Stipulations of the Chartcr are unequivocal and the 
prescriptions of Intornational Law to date are uncontested, 

But what if we have regulations capable of Several interpreta 
tions before us, or if the rules of Intornational Law arc the subs 
ject of controversy? 


Lot us take the first: A Stipulation of tho Charter 
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is ambiguous and therefore needs interpreting, According to one interpret- 


ation which can be justified, the Stipulation appears to be an ex post facto 
law, according to another, which can be equally well justified, it does not, 

Let us take the second $ The regulation is clear or has been clarified 
by the interprete tion cf the cours, but experts on International Law are of 
different oniricns on tia legal poststay to date : I4 is not certain whether 
We have not gob an eg 


In botr eases 1% 92 rej. gant Weetner the devendant was conscious of the 
lze how iimporsant these considerations are in this 


I shail row b egin the exami.natione 

The Starting points of the “ritish and French Chief Prosecutors are 
fundamentally different, 

The British Chief Prosecutor argued as follows, if I understood him 
correctly 3 

1) The unrestricted richt of states to wage war wags partly eliminated by 

the League of Nations Covenant and later fundamentally by the Driand=-Kellogg 
Pacts which is the core of the world peace order which still continues to be 
equally valid today. War which is prohibits is a punishable violation of law 
within and towards the comunity of nations, 

And the individual who has acted ina responsivle position is punishable, 

2) The indictment of individuals for breach of the peace is, indeed, some= 

thing NeWg but not only morally demanded, but also long overdue in the course 
of legal developments 3 in fact it is simply the logical consequence of the new 
legal position, The Charter only appears to create new Law, 

And if I understood the British Chier Prosecutor correctly he asserts : 


Since the conclusion of the Pact of Paris, there is a clear legal 


situations based on the whole worldts uniform convictions as to what is right, 


Since 1927 the Unitea States have negotiated, first with France, then with the 
remaining Great Powers, with the exception of the Sovict Uniong and with some 
of the smaller POWEPSs concerning the conclusion of a treaty intended to 
abolish war, Secretary of State Kellogg stated with memorable insistence what 


the government in Washington was triving fory namely : 
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The powers should renounce war as an instrument of national re and 

this without legal definitions from a practical point of view, with 

purity and sinplicity, unequivocally and without qualifications or 

reservations, For otherwise the object desired could not be attained : 
To abolish war as an institution, iea, as an institution of 


international law, 


After the negotiations had been concluded, Aristide Briand, the other of 


the two Statesmen, 
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from whose initiative the pact, which in Germany is often enlled the pact to 
outlaw war (Kricgsacchtungspakt), springs, declared when it was signed in 
Paris: 

nining in international law as a 
prerogative of sovereignty, such a war has now at last beon legally stripned 
of that which constituted its groatest dongor: its ‘legality. Branded 
honeceforth as illeral, it is truly outlawed by arrcomontessecee" 

According to the conception of both leading statesmen, tho Paris Pact 
meant a change of the world-ordor ot its vory roots, if only all or almost all 
the nations of the world, and particularly all the Grent Powers, signed the 
pact or adhered to it later Oty as Cid actually havpene 

The change is supposed to be the followins: 


Up to the time of the BriandeKelloge Fact, war had been an 
enna vet tee Parse eet OO GH AN 


institution of international lawe 
Bates Be ht, Linh Bit llr eana co EAN 


— 


m š E P : 
Since the Briand-Kelloge act war was high treason n rainst 
ee Trao A anst 


tho order created by international lay, 
Many politicians and scholars all over the world shared this conception. It 
is the definite basic conception of tho unique commentary on tho League of 
Nations Covenant by which Jean Ray influenced far beyond the borders of 
Franco, the practical and theoretical proponents of tho idea of preventing 

(10) 

Ware 

It is also the basic conception of the Indictment at Nurnberg. 

oh a E a —— E en at Surnberg 

Diplomacy and the scicnco of international law found their way back into 
the old tracks after the first ‘orld War after a shoek from which they recovered 
remarkably quickly. This to tho horror of those who wanted to sso tho 
consequences = all the consequences œ drawn from the 

Mankind had a "grand vision of world peace” then, as Sonator Bruce 
called it when the Pact of Yaris was before the Sonate for ratification. I 
know how much the personality ond the achievements of Woodrow Wilson are a 
subject of dispute. 
But the more detachment wo achieve, the clearer it becomos that he = by 
making a of his own preparatory work and thet of othors æ finally 

12 


conecived and prosented to the humanity of the time an entiroly brilliant 


train of thought which is as right today as it was then and which can best be 
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condensed as follows: 


It is necessary to start afresh. The tragic chain of wars and mere 


armistices which are called peace must be broken, 
een ee OREN, 


For once humanity must have the insight ond the willto pass from war to 

real peace ieee to pence which is good in its essence = on existing legal 
foundations, without regard to victory or defeat; and this pence which is pood 
in its essence must bo mintainod » and maintained in food condition » by 

and organised union of States. 

These aims can only be achieved if the most frequent casuses of war, namely 
excessive armaments, secret treaties and the conse¢ration of the status quo 

as a result of the lack of insight of the current owner = a consceration 
which is harmful to vital needs = are climinated,. 

Humanity did not follow this path.. ånd it is not to be wondered at that 
amongst those who fourht against the instruments of Versailles, Ste Germain, 
Trianon, Neuilly and Sevres, be it in the camp of the vanquished or in that of 
the victors, were the very ones who strove after real, lasting PCIACeg 


When the governments 
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of the South African Union and Canada, in their replics to Secretary of State 
Hull's principles of cnduring peace of the 16th July 1937, indicated in unusucll 
strong words that on alteration of tmgjust, imposed treaties wos an indispensable 
precondition for real world peace, they followed one of the fundamental views 
of the great American presidente 

Humanity did not follow Wilsone 

For the members cf the League of Nations, too, war remained a means for 
sottling disputes prohibited only in individual cases, but normal on the whole. 


1930. The Learuc of Nations did not prove to be a 


suide to the true order of Peace, indeed it did not cvon prove to be a 


the old state. For, in fact, 
d slid back entirely. 
is then the all-decisive fact in cur problem of law. SBcfore 
coriencenent of the second World Wiar the whole syston of collective security, 
1c scanty beginnings it had nad 1 collapsed, and this collapse 
as acknowledced and declared expressly, or shown by unambiguous actions, by 
three world pewors = and, in fact, declared with full justification: 
Great Britain oxpressly stated this at the beginning of the ver to the 
1211 show this. 

The Sovict Union treated the German-Polish éonflict simply according to 
the rules of classic international law concerning debellatio. I shall oxplain 
this » 

The United States declared their strict neutrality. I shall oxplain the 
inport. of this declaration. 

The system of collective security has been much disputed over. In this 
question of the world's conscience, which is also c fundanental importance in 
this trial, it cannot be a matter of indiffere that ysten, rightly or 
wrongly, appeared in 1938 to such a prominent specialist on International Law 

the Ancrican, Edwin Borchard, as absolutely inimical to peace and 
the hysteria of our age; and the collapse may have had various 
certain that the above-mentioned three world powers testificd at 
the bertinning of Septorber 1939 to the collapse - the complete collapse - and 


that they did not in fact do this as a consequence of the German-Polish war. 
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1) 
General of the League of Naticns: 

The British Governnent had 
to appear before the Porzanont Internation 
whenever 


an action is brought agai 


actions which other states might bring 


in the opinion of the plaintiff, violated 
British sovernnent had accepted this regulation boe 
relied on the naghinery of collective security 


Covenant and the Pact of Poris functioning: 


as England would of course not. gomduct any 


6 


would on the contrary be +] acsressor -= a 


werc faithful to the 


sn 
D U 


actions of Briti 


ish SCaDOvVer e 


appointed in what it relied on: 


n possible to doubt that the s 


on the contrary, it 


hai 
NACL 


members of the League had al 


outbroak of wa 


3s 


"The entire machinery intended to mint 


han 


dit y 


I shall still have to show 


conclusions it drew. It should not be fo 


Neville hauberlain, had alrea dy proclained 


House of Cor before 


Mons, 1eCe the so-call 


inefficiency of the ysten 


"At the last Clection it was stil} 


afford collective security, I believed 


I would say more: If I an richt, as I 


an 
constituted today is unablo to 


we must not delude ourselves 


“9 


delude small weak nati- ns into hinking 


against accression and acting accordingly, when we know that nothing 


can be expected," 


On the 7 September 1939 the British Foreign Office told tho 


assuncd the obliration on tho 
od 
nst Great Britain, isce also 


on account of conduct by 


rama st P P or - 
forbidden wars 


collis 


liver since 


in fact collar 


Acelared th 


w right the | 


reotten that the 


ed Austrian Anschluss, tho 
of collective security. 
possible to hc 
it myself. 


onfident 


that 
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5 Bebruary 1930 


Court of Justice at the Hague 


} 


in the case of 
which Great 
international law curing 
sc it had 
created by the Learue 


because, if it did functio 


and her opponent 


n between England and those 


‘overment 


the Lea 


on Nssarhls- 
cue ASSomp Ly 


security machinery would not 


mpletoly: a nunbor of 


a wd a 
hod: neutrality before 


®in peace has broker 


British goverment 


British Premier, 
on the 22 February 1938 in the 
complete 
He 


i] 
an- ° 
Salas 


pe that the League might 


I do not believe it NOWe 


I am, in 


a aye e 
S&y Lng 


provide collective security for anybody, 


more, we must not try to 


hey will be protected 


by the Learu 


of the kind 
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The Geneva League of Nations was "noutra alized", as NOEL BAKER expressed it 
later in tho House of Commons. 
2) In view of the correct conclusions dravm by the Bri: 
Note of 7 September 1939 to the League of Nations, it is no wonder if the Sovict 
Union treated the German-Polish conflict in accordance with the old rules of 
power politics. In the German-Russian Frontior and Fricndship Pact of 28 
September 1939 and in the declaration nade on the same day in common with the 
Reich governmicnt, the sovernment of lioscow starts fron the conception of 
debcllatio of Poland, iece the abolition of Poland's governnent and 
is no mention made of the Pact of Paris or the League of Nations Covenant. 
The Soviet Union notes the abolition of t Polish state machinery by means of 
wary and draws from this fact tho conclusions whici Cr: a her, 
with the Reich government that the nor q f thine exclusively a matter 
for the two powors. 
It was therefore only lorical when, in the Finnish conflict 
of 1939/1930, the Sovict ook up it tand on classic interna 
regarded the reactions of the Leazuc of Naticns, when, without even 


considering the applicaticn of the machinery of sanctions and only appearing to 


apply an article of the Covenant which was intonded quite differently, it resolvc 


that the Soviet Union had, as an ageressor, excluded itself from the Learuce 
The report of the Swiss Fedoral Council of the 30 January 1940 to the Federal 
Assonbly trics to save the fact of the League which has been e xcluded frc 
political realities. 
3) The President of the United States stated on 5 September 1939 that there 
sisted a state of war between Several states with whom the United States Lived 
and friendship, namely Gerna ny on the «ne hand and Great Britain, 
Poland, India and two of the British Dominions on the other hand. 
in the United States was bound to obey the neutrality roculations most 
strictly. 
From the tinc of the prelininary negotiations, it was knovm in the 
States that Surope, and particularly Great Britain and Francos saw 
value of the pact outlawing war in the fact that the United States would take 


action in case of 2 breach of the pact. The British Foreien linister statod 
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this on 30 August 1928, ice four weeks previous to the signing of the pact. 
Durin;; the deliberations of the American Scnate on the ratification of the pact, 
Senator lloses particularly drew attention to this. Senator Borah affirned at 
he time that it was completely impossible to imagine that the United States 

would calmly stand by. After the discredited failures of the policy of 
collective sccurity in the case of linnchuria and Abyssinia the world had under- 
stood the now famous "quarantine" speech of President Franklin ROOSEVELT of 
5 October 1937 and the "Stop Hitler"§ warnings of the sane Presiden! 
after ¥liunich" as an announcement that the United States’ would act on the next 
occasion. The declaration of neutrality of 5 September 1939 could therefore 
only mean: Like Great Britain and the Soviet Union, the United States accepts 

fact the collapse of the system of collective security 

This declaration of neutrality has often beon looked upon as the dcath 
blow for the systen. The Washington sovermicnt could reject such a reproach 
as unjus tificd. For the s3 m had ady been dead for yoars, in so 

believes at all that it wa r actually alive. But many 

ornent, until the blinding light « 


Anerican declaration of neutrality fcll upon it. 


On the 1 Scptember 1939 a decision had already beon reached lon: before 


about the various cxpcrinents which hac been tricd since the first Vorld War to 
eplace the "anarchic world order" of classic International Law by a botter, a 
a, order of peace; iece to create in the comunity of states a general 
statute according to which there would be wars which are forbidden by law and 
others which are not forbidden by law. These cxperinents had, in the opinion 
of the major powers of the timc, collapsed. 

The g reatest military powers of the earth clashed in a strugele in which 
they usec their full strenzth. ` For the proponents of tho materialistic 
conception of history this was a second phase in a process ceveloning according 
to inexorable laws, in which history ignored diplomatic and lical formulas 
with supreme indiffercnce 

For the majority of the international lawyers of the world 
In the general international law at present valid there is no distinction betwec 
forbidden and not forbidden wars. 
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Hans KGLSEN demonstrated this in 192 in his paper "Law and Peace in 


International Relations" which he wrote after a careful research into the 


literature. In this he hinsclf bolongs to the minority who concede a legal 


distingtion been justified and unjustifiod warse. His statement thercfore 
carrics all the nore wéircht. 
But now we mast ask: Are we right in speaking of the collapse of the 


system of collective sccurity at alli This presupposés that such a 


time existod., 
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Can this really be asserted ? This is a question of the greatest importance 


fcr this trial, in which the existence of a world wide consciousness of right 
and wrong is taken as the basis for the indictment for breach of the peace. 

There arises before us the tragedy of the Briand-Kellog Pact, that 
tragedy from which we all suffered so much, we who rejoiced when the pact 
was concluded and jater, after a first pericd of depression, greeted the 
Stimson Doctrine as a long overdue step absolutely essential for the achie- 
vement of real pease. and as an encouraging omen of fresh progress. 

The United States had a great goal in view in 1927 and 1928, as I have 
already mentionede In the League of Nations the problem had been tackled 
only half-heartedly and with half measures, and this had perhaps done inore 
ham than good to the cause of real peace. The Geneva Protocol had gone 
on the rocks, Kellog now wanted to get over all the difficulties which are 
actually essential parts of the problem, and jerk the world out of its 
deadlock by taking action without worrying much about theories, The publi- 
shed treaty with its two articles, the renunciation of war and the obliga- 
tion of peaceful settlement, seemed to fulfil the longings of a humanity 
which wanted to see at last the act which would liberate ite 

But the difficulties which it was desired to get over are partially 
inherent in the problem, and no regulations made by any legislator can ever 
eliminate them completely, For even if one disposed of unambiguous crite- 
rions, who among us fallible human beings would have the authority to give 
a decision in case of dispute ? 

But we do not even posses unambiguous criterions of aggression and 
defence, This holds both for the so-called political concept, which is in 
a way the natural one, and for the legal concept or concepts of aggression 
and defences 

But these were not the only difficulties pointed out explicitly and 
implicitly by the French Government in the preliminary negotiations for the 
pact, and this with the full right of one who knows Europe and its very old 
historical legacy in the way the United States Government knows America and 
its quite different historye Even if somebody were capable of jumping over 


his won shadow, the shadow cast by European history is so much longer, 
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When the world got to know the notes exchanged during the preliminary 


nagotiations, with all the definitions, interpretations, qualifications and 


reservations, it became manifest to what an extent the opinions of the 
government's differed from one another despite one and the same wordinge 
One .saw the Soviet Governments open -even bitter- criticism of the refusal 
of the Western Powers to disarm and thus create the essential precondition 
fcr an effective policy of peace, further of the vagueness of the treaty 
but especially of the famous English reservation of a free hand in certain 
regions of the world, the reservation which has often been called the Bri- 
tish Monroe Doctrine or the Chamberlain Doctrine, and one knew that in 
reality there existed only formal agreement behind the signatures and that 
no two powers understood exactly the same thing by the treaty. Only on 
one thing did complete agreement exist : War of self defence is permitted 
as an unalienable right of all states; without this right, sovereignty does 
not exist; and every state is alone judge of whether in a given case it is 
waging a war of self-defencee 

No state in this world was ready to accept foreign jurisdiction concere 
nong the question of whether its decisions on ultimate questions of existen- 
ce were justified or note 

Kellog had declared to all the nine states participating in the nego- 
tiations, in his Note of the 25 June 1928 ¢ 

tesosoThe right of self-defence esse is inherent in every sovereign 
state and is implicit in every treaty. = Every nation eee is alone compe= 
tent to decide whether circumstances require recourse to war in self-defence. 

The friends of peace were cruelly disappointed, 

What was the use of such a treaty anyway ? 

They were only too righte 

Very soon afterwards they heard with even greater grief of the course 
of the discussions in the American Senate. The ratification was, it is true, 
passed with 85 votes against one, with few abstentions, but, if behind the 
signatures of the contracting states there was no material agreement, there 
was even less behind the result of the vote in the Senate of the leading 
world power ideologically and as far as the initiative was concerned. 
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The discussions in the Senate, which remain memorable for all time 
because of their profound seriousness and loftiness shown == and several 
Senators expressly said soe that the opinions of the Senators oscillated 
between two poles which were worlds aparte For some the treaty really meant 
a turning-points to others it appeared worthless, ory at best, a feeble of 
friendly gesture, a popular Slogan, a sort of international kiss, to still 
others a fertile soil for all the wars of the future, a gigantic piece of 
hypocrisy even the legalisation of war or of British world control, or the 


guaranteeing of the unjust status quo of Versailles for France and Great 


Britaine Some senators criticize.. the complete vagueness of the stipulations 


of the treaty even more Sharply than the Russian Notes And if one took 
Kellogg's declaration about the right of self-defence, which, according 
to the will of the signatory states, was an integral part of the treaty, 
literally : what kind of war was then forbidden at all ? Sarcastic and 
ironic words were used, 

Nothing was gained by this Paris Pact if everything were to remain as 
it stood at its conclusione In the opinicn of the great American expert 
on International Law, Philip Marshall BROWN, the pact unwittingly engende- 
red by its ineptness the horrible monster of “undeclared wartt, 

Those who fought against Verseilles, Germans and non=Germans, because 
progress was blocked, and those who criticized the League of Nations, Ger- 
mans and non=Germans, because it did more harm than good to the will for 
progress, had all rejoiced for nothing at the end of August 1928, The deci- 
Sive step had not been takene 

But above all the one thing that is not sufficient in itself but is 
indispensable if a guarantee of peace is really to be created, the one thing 
that in the unanimous opinion of all who reckon with human beings as they 
really are is necessary, was not tackled at all ? 

To create a procedure by which the community of states Cany even 
against the will of the possessor, change conditions that have become into- 
lerable, in order to provide life with the safety-valve it must have if it 


is to avoid an explosion, 
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Just as the state can, if at all, avoid revolutions only by good 
legislation and by adjusting the laws to the altered manner of life in good 
time, so it is with the community of states as well e Wilson also had this 
fundamental principle in mind as we saw. One of the great British experts 
on international law, one of the enthusiastic, unconditional and progressive 
adherents of the Paris Pact, McNAIR, tock this into account too when, in 


1936, he wanted to have placed beside collective force the collective and 


peaceful revision of conditions which had become, dangerouse This was taken 


into account by the American experts on International Law, BORCHARD amd 
NWICK, in their werring explanations of. the aspects of the situation 

connected with international law, shortly before the second World Ware 

Tne Government of the German Reicr had, by the way, pointed out this problem 

which overshadowed all others, in Stresemann's Note to the American Ambassa- 


dor dated the 27 April 1928, when unconditionally agreeing to Kelloggts pro- 


The problem of "collective revision was not seriously tackled later 
on either. This is not surprising, if only because the very character of 
such an institution presupposes renunciation of their sovereignty by the 
states, And can such a reninciation be considered in the times we live in 1 
Philip BROWN melancholically thinks that this is less po 
And for this reason a real forward stop in the question as to how war could 
literally be outlawed was not practicable. 

The Yovernment of the United States and the League of Nations did a 
great deal to satisfy the urgent demands of the nations in spite of these 
inextricable interdependences, They subsequently tried to give the pact 
a precise content and "teeth". The science of international law provided 
suggestions for this and checked ite We must also trace this process brie- 
fly even though it remained completely unsuccessful, because the seeds of 
the ideas contained in the Indictment are to be found here, insofar as its 
line of argument is not a political or ethical, but a legal one. 

Firstly: In its ban on aggression, the Paris Pact unquestionably 
starts from the political concept of aggressione But in that it is qui te 


indefinitese 
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SHOTWELL and BRIERLY, among others, tried to help immediately by deducing 

a legal concept of aggression from the second Article of the Treaty, which 
Article establishes the obligation to follow a procedure of peaceful settle- 
mente We can leave open the question whether this interpretation may be 
applied to the treatye In practice nothing is actually gained by doing so; 
one kind of difficulty is simply put in the place of another, 

fewer ovoscuritiess the measures cf peaceful settlement presuppose good 

on both sidess what, then, if is lacking on the other side ? And what 

is still a measure of peaceful settlement and what is one no longer ? 
Russian Government was quite right in the aboveementioned note of 31 August 
1928 to the Briand-Kellogg Pact when it expounded this question. 

Then 3 Other attempts to help tried to develop a completely new 
world :censtitution from the entirely indefinite pact by means of logic. 
They are connected with the name of the American Secretary of State Stimson 
and with the work of the Budapest Meeting of the International Law Associa- 
tion in 193he 

To understand this it is necessary to assume that the Kellogg Pact 
really brought about, in a legally definable manner, an unambiguous and un- 
conditional renunciation of ware Then cf course, there no longer exists 
the right to wage wars as and when one likes, War waged against this pro- 
hibition is an offence against the constitution of the community of states. 
We are immediately faced by the question: 

Can the legal position ofa State which attacks contrary to law be 
the same as that of a State which is attacked contrary to law ? 

If one answers: No, as does for instance the influential French commene 
tator of the League of Nations Covenant, Jean Ray, does this then mean the 
elimination of the most important fundemental principles of classic Inter- 


national Law ? 
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Do the intcrnational laws of war - which after all assume the 
right to wage war frocly and the ducl-liko charactor of war and, 
at any rate, the equality before the law of the belligerents - appl 
for the appreciation of the act’ ons of tho belligerent powers agair . 
one another? 

Is it possible, or indocd permissible, that noutrality should 
Still cxist in such a war? 

Can the result of the war, if the aggressor is victorious, be 
recognized by law, cspecially if it is put into the form of a treat 
or must not the community of States deprive the aggressor of the 
Spoils of his victory by a policy of non-recognition? Should there 
be, or perhaps even must thero be, common coercive action by the 
states against tho agrcessor? 

It must bo noted; Not even the theory of law has drawn all 
the conclusions, The practice of the States, after a few tentative 
beginnings in isolated points, did not finally carry things to a 
conclusion in a single case, 

With regard to the first point: 

The validity of tho international laws of war during a war, 
whatever the lattorts origin, has not as yet been seriously disputos 
by any state. Any doubts that arose were cleared up in a way which 
allowed of no misunderstandings.* I draw attention to Resolution 
No 3 of the League of Nations assembly of the 4 October 1921 and 
to the report of the Committee of Eleven of the League of Nations 
for the adaptation of the Covenant to the Pact of Paris. Tho age 
grossor state has the same rights and duties in a war as the at=- 
tacked nation, i. Ce those laid down by the traditional intcrnatione 
al laws of war. Tho French Chicf Prosecutor appears to wish to 
deviate from this line, but not to wish to draw the full conclusions 
But I do not see any tendency to deviate from the present path eve. 
in the most recent practice of states, 

With regard to the. sccond point: 
Attompts have becon mads to deny the obligations imposed 


by neutrality, and in fect finally to give the states not involved 
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the right of non-ncutrality and cvon the right to wage war against 


the aggressor. Sone statesmen and scholars have dcvoted themselves 
just as passionately to undermining and even to denying the right 
to neutrality as other statesmen and scholars have spoken in favour 
of its undiminished continuance. The clearer it bocame that the 
whole system of colloctive sccurity did not function in the parti- 
cular cases which wore of decisive importance, namely in those 
cases whore stops would have had to be taken against a groat powcTrs. 
tho more the idea of noutrality asserted itself with now strength, 
The complete discrediting of the League of Nations and of the syste. 
of the Briand-Kellogg Pact in the Abyssinian conflict put classic 
international law back in its old position again here too. In 

1935 Switzerland declared her unrestricted neutrality; Bclgiun, 
Denmark, Finland, Luxenburg, Norway, Holland and Sweden followed 
with their Declaration at Copenhagen on 24 July 1938. The failure 
of the League of Nations was the reason, this fact also being men- 


tioned openly. 
vith reference to the third point: 


The following is the idea of the policy of gmonrecognition, 
The states not involved in a conflict should conduct themsclves as 
members of the community of states, i. ce they should protect the 
constitution of the community of states by refusing to recognize 
the fruits of the victor's victory, should he have been the eggrces- 
sore The situation he has created by force should not even secm 
to become a legal situation. Hc will thus be deprived of what he 
has gained, and ono of the main inducements to wage war will thercb, 
be climinatea. Such a policy of non-recognition is undoubtedly not 
enough to guarantee a system of collective security by itsolf, but 
it is an indisponseble part of such an ordcr. There can bo no dis- 
pute about this. The Brazilian representative BRAGA gainod merit 
by proposing, at tho 2nd League assembly in 1921, such a policy to 
be followed by tho mombors of the League of Nations under the name 


of a “universal juridical blockade" (blocus juridique universal). 
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Tho Finnish representative PROCOPE interpreted article 10 of the 
Covenant in this scnse in 1930 before the Leaguc assembly. The 
Notes of the American Secretary of State STIMSON of 7 January 1932 
to CHINA and JAPAN made this idea echo throughout the world. Their 
contents are commonly called the Stinson Doctrinc,. he League of 
Netions accepted the Doctrine as a resolution of the Assembly dated 
the ll March 1932. Tho idea was later the central point of the 
Pact of Rio de Janciro of 10 October 19335 and of the Budapest 
articles of 10 September 1934. 

The conflict between Italy and Abyssinia in 1935/36 becarnec tho 
Great test-case, which decided the fate of the systen of collective 
security: 

The League of Nations declared e member which was a great power to 
be the aggressor and decreed economic Sanctions, but thon shrank 
from coercive military measures and finally, after Italy's victory, 


struggled painfully in debates on procedure, especially at tho 


18th Assembly of the Leaguc, to find an answer to tho question as 


to how the League, without openly betraying its constitution, could 
cross the attacked menber, the ninor-power Abyssinia, off the lis 
of existing states and recognize it as part of the Italian Empire, 
The United States also did not enforce the Stimson Doctrine, but 
remained strictly neutral. 

It is necessary to know all this; and also to know that the 


British Government on 20 February 1935 
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politely but firmly refused, through the Lord Chancellors Viscount Sankey, to 
accept the logical deductions, and paid tribute to the old truth : it is not 
logic but history that creates law, Ona later occasiony when Secretary of 
State Cordell Hull had explained the principles of American policy to all the 
powers on the 16 July 1937, the Portuguese government isued a warning against 
"the abstract and generalizing tendency of jurists"; it warned against 
attempts to "find a Single formula" and against not Studying historic facts 
sufficiently, 

We therefore come to the conclusion that : 

In the practice of the relations between states there existed æ at least 
during several years prior to 1939 æ no effective general ruling of inter- 
national law regarding prohibited war, 

No such general rulling existed so far as the leading statesmen and the 
peoples were awarce 

This is, in fact, the ultimate reason why the path of special rulings on 
international law was followed to an over increasing extent : two states would 
then conclude treaties, in full knowledge of their particular historical 
conditions and with a view to securing peace between themselves, 

Now, during the second World War the United States Government decided to 
help Great Dritaing Creat Britain was able to acquire destroyers and it later 
received the assistance of LemieLeaseg The American public recognised this act 
of assistance as being essentially no longer neutral; it was regretted by some, 
welcomed by others, now attacked and now defendede The Supporters of the 
measures before the American publics above all Stimson and Cordell Hull, quite 
rightly did not attempt to justify them as consistent with neutrality, On the 
contrary, they took up their stand on the Pact of Paris as interpreted by the 
Budapest Articles, As we Saw, this would, according to Viscount Sankeyts 
indisputably correct conception of what are the Sources of international law, 
have been wrong even in 19356 

After the developments which had taken place since Italy's victory over 
Abyssiniay such discussions were entirely outside the ficld of legal realities, 
Their purpose was to resolve internal dissensions in America and they could 
therefore be of no direct importance for international law, Even had these 
discussions taken place between States, they could at most have helped to 


create lawe Dut is it actually necessary to assert or prove that such 
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discussions could not have created, during the great struggle, a law to attain 
which so many efforts = efforts which proved to be Utopian = were made in vain 
in peacestime ? In this court many ways of legal thinking meet = ways which 
are in part very different. This leads to certain insoluble differences of 
opinione Dut no way of legal thinking anywhere on earthy from the most ancient 
times to the most recent, could or can make possible arguments which contradict 
the very nature of law as a social order of human life arising out of history, 
If several governments accept articles, about the contents of which they are 
of different opinions, and if these articles then find no real application in 
the practice of these governments «= which is not to be wondered at ccnsiderin- 
the circumstances under which they arose æ and it theorists then interpret 
these articles and the practise of Governments rejects these interpretations 
either expressly or tacitly, one must then resign oneself to this, in so far 
as one wants to keep to the task of legal appreciation, no matter how much the 
goal may be worth striving for politically or morally, 

But let us forret for a moment the bitter realities of those years 
following the ItaloeAbyssinian conflicte Let us Suppose for a moment that a 
general and unambiguous pact had existed, accepted and applied by the Contract- 
ing Parties in fundamental and factual agreemente Would the liability of 
individuals to punishment for the breach of such a treaty be laid down in 
international law ? 

Noe 

Not even the liability of the State to punishment, let alone that of 
individualse 

The breach of such a treaty would not differ under the international law 
at present valid from any other violation of international law, The state 
which violates a treaty would commit an offence against international law, but 
not a punishable acte Attempts were occasionally made to deduce from words 
"delit" (offence), "crime international!" (international crime) and "condamnaq 
tion Je la guerre" (condemnation of war) the existence of an International 
Criminal Law dealing with our casce Such conclusions are based on wrong 
premisese Every lawyer knows that any unlawful behaviour can be called a "delit' 


(delictum), not only punishable behavioure And the word "crime" is used even 


entirely outside the legal sphere, And this is precisely the case here, When, 


in 1927, on Polandts applications the League of Nations Assembly declared war 
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to be an international crime, the Polish representative expressly stated that 
the declaration was not actually a legal instrument, buf an act of moral and 
educational importance, 

The attempt to organise a universal world system of collective security 
on a legal basis failed. Dut this does not mean that the numerous bilateral 
treaties, whose purpose it is to preclude wars of aggression between the two 
partners, became inapplicable. One will actually have to examine whether the 
parties to the treaty may have made the existence or continued existence of a 
general machinery of collective security the prerequisite for the validity of 
the treatye 

The same applies to unilateral assurances of noneageression as to the 
bilateral treaties, 

Many bilateral ncneaggression pacts were conclued, and several unilateral 
assurances were given, In some cases the political and in some a legal concep’ 
of aggression, and even a number of such legal concepts side by Side, deter- 
mine right and wrongs The German Reich also concluded a series of such pacts. 
They have been drawn upon by the prosecution as an argumente One must 
examine whether all these treaties were still in force at the critical moment. 
This examination mst be left to the individual defence eounsel. Rut if the 
German Reich did at’ .ck in an individual case in breach of a noneaggression 
pact which was still valid, it committed an offence in international law and 
is responsible therefore according to the rules of international law regarding 
offences in international law, 

Dut only the Reiche Not the individual, even if he were the head of the 
States 

This is beyond all doubt according to the international law at present 
valide 

It is unnecessary even to speak about this. For up to the most recent 
times not even the possibility has been mentioned, either in the Manchurian, 
or in the Italo-Abyssinian or in the Russo=Finnish conflict, of instituting 
criminal proceedings against those people who were responsible, on the Yapanes: 
Italian or Russian Side, for planningy preparing, launching and prosecuting th 
warg or who simply participated in these acts in any way, And it was certainly 
not because matters hady paradoxically enoughy not been thought out to the end, 


that they were not prosecuteds But they were not prosecuted because this can 
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not happen as long as the sovereignty of states is the organizational basic 
principle of the whole interestate orders 

THE PRESIDENT 3 I think this would be a convenient time to break off. 


(A recess was taken) 
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Now the French chief prosecutor = if I understand right ə recognized the 
sovereignity of states in his humanly very moving speech and quite richtly 
saw that on unbridgeable gulf exists between the Charter and the international 
law at present valid, when it wants to see individuals Punished as criminals 
for breach of international peacee Hoe therefore shifts the trial from the 
plane of international law to that of constitutional law. It might possibly 
have happened that a German state power would have settled accounts after the 
war with those people who were responsible for launching the war. As the 
whole life of the German people is crippled today, those foreign powers who, in 
Cooperation with each other on the basis of treaties, have territorial power 
in Germany, are undertaking this settlement of accounts, 
The Charter has laid down the rules vhich are to guide the dourt in its 
investigation and verdict. 
One can hore leave unexamined whether opinion is leg, 
Even if it is right, our question is not altered therby: 
Vhen looking at the problem from this point of view, no less than from that 
of international law, we must know how far the Charter creates penal law with 
retroactive force. But we must now measure the regulations of the Charter not 
only against the international low whi was valid for Germany and was 
transformed into nati nal law e as people are wont to say = but also against 
the national criminal law which was binding on the defendants at the time of 
the deed, It is, after all, possible for a state, a member of the community 
of states, to be more cosmpolitan in its criminal law than the current inter- 


national lawe The rule of the Chartor which is now with regard to existing 


international law may correspond to an already existing national law, and 


3 - . . . t . (a 
then it would not be a criminal larv with retroactive force, “oO how was the 
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breach of peace between states = particularly the breach of noneareression 
pacts = treated in the national criminal law to which the defendants were 


subject at the timo of the preparation and launching of the war? 
nO OL the pri OE OT the war 


„e 


It is possible that, ina State, thoso people are threatened with punishment 
who have prepared or launched or waged a war in breach of the international 


obligations of that state. (78) That would actually be completely unpractical. 


For tho result of a war also decides the internal settlin of accounts, No 
SO RERESS oal settling of accounts. Wo 
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criminal court threatens a victorious govornnent. But, in ease of cofont, the 
een caso Of Cefont, 
Cofeat itsolf rives the moasuros of tho sottlement of sccount. In any case 
tho regulations of the Sharter rogarding punishment for brench of tho peace 
between states are now for tho national criminal law which the defendants 
were subject to at the time of the decd. But if one docs not understand the 
phrase "null um crimen, nulla pocna sino oP as it is understood on the 
European continent, i.c. as moaning that law inthe sens of "lex" is a rule 

aid down by the state, a state law, but is of the opinion thich -= as far as 

I can sco = is peculiar to English legal thinkers, that law in the sonse of 
"lex" can also be a deeply rooted rule of ethics, or morality, wo have one 
question loft: As things haprened to be, did the defendants, - formerly min- 
isters, military leaders, directors of oconomy, heads of highor authorities, 
feel at the time of the deed,or could thoy have felt - that a behaviour which 
is now made punishablo by a tetroactive law was against their duty? 
The answer to this question cannot be given unless one has an insight into the 
nature of tho constitution of the Gorman Roich at the moment of the deed. 

Tho Gorman Reich was incorporated into the community of states in that 


ee CS AN T 
form, with thot constitution, which it happoned to have at any given moment. 
Such is tho caso with every member of the community of states. Tho United 
States and the British Empire, the Union of Soviet Socialist Republics and 
the Fronch Republic, Brazil and Switzerland stand inthe framework o: 
fomily of nations with that constitution thich they hapnen to have at the timc. 

The prosecution has, with full justification, tried to give a 


this concrete legal structure of the Reiche For, without trying to do this, 
no one in this trial will be able to arrive at a decision regarding richt and 
wronge In addition it scoms to me that many ethical question s which have 
been raised here require such an attompt to be made. But + am afraid that, 
with the picture presented by the prosecution, it is not possible to arrive 
as close to the truth as is possible in spite of the complex nature of the 
subjecte 

The prosecution starts with the conception of a conspiracy to conquer 


the world on the part of a fow dozen criminals. The German State, if one 


looks upon things in this Ways becomes a more shadow or toole’ But this State 
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had long been in existenco; no one could set aside the enormous woirht of its 
historye It was only various things in this history, at home and especially 
abroad, that made Hitler's riso to power at all possible or which made it 
easicr for him, ond it was many things in this histo at guided, urged on, 
limited or put a brake on Hitler in his choice of aims and means, and helped to 
decide the success or failure of his measures and undertakings, 

The prosceution ws certainly right in lawying great stress on the 

Fuehrer principle. This so- 


eyes and-evon more for the ears of the German people and of the vorld 
Gn enon te OF the world in 


genoral, the corranizational guidinz 
nF eee tonal gu: 
Reich constitution after 1933, 
Se ONES Ose a 
It was certainly nevor unambiguous and it Considerrbly chanced its 


character during the course of ths yonrse Im the life of men, leading 


+ 


commanding present inherent contradictions. 
There exists one « may I say œ soulless, mechanical way 


mankind, o rulc by issuing commands, and there is ar 


4. 


isto lead the way by setting an oxample and to 


which is to call 


to lead 
ahh! 
between two fundament: lly different method 


mide difficult by the words used: in the Ge man uages for instance, this 

is so because lending : in &lled unconscious ruling, ond ruling is 

s metimes called londing. 

difficult by the fact that it © one time ading and at anothe commanding 
that governs the relations be ween the same persons by the fact that methods 


which are actually applicable to leading are used for ruling, ordevice versa. 


—— 


Every State has been is, and will be faced by the question of how 
a O CLON, O] 
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it is to link up both these methods, so that they complement, advance and 
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keep a check on each othere Both methods appear continually anc every- 
wheree There has never yet been a really great ruler who was not also 

a leader. But minor rulers are also subject to this law, nd the Hitler 
regime brought about =- at least to begin with - a synthesis of both methods 
which had at least the appearance of being tremendously cfficient. 

To this synthesis has been attributed = perhaps no unjustly - much of what 
the world saw with wonder, sometincs approvingly but more often Cisaprrov- 
ingly, as the result of an unheard of mobilizati-n, concentration and increase 
in the energies of a nation. 


This particular synthesis of leading and commanding found its strongest exe- 


pression in the person of Hitler hisself, in his actions o leading, for 
SS a a a ea m ee NE y LOL 


instance in his specches and in his comands. Hitlers acts of leading 
and commanding became the motive power of the German political life of 
that timee Justice must be done above all to this phenomenone It is of 
gbsolutely decisive importance for jucging the enormous mass of facts which 
has been produced heree With all the caution which is natural to men who 
think along scientific lines anc which imposes on them an almost uncon- 
qucrable mistrust of any attempt to comprehend and evaluate events which 
havehappened so recently, one can perhaps risk this asscrtions in the 


course of the years, Hitler gave commancing an increasingly favoured place 
a hated WEL he A esac ~ gale inden ats ee A 


to the detriment of acts of lJcading, and finally brought it so much to the 
fore thot conmands and not the act of leading became the all decisive factor. 
Hitler the man of the people became more and mre the dictator. The Specches 
in which he repeated himsclf ad nauscam cven for his most willing followers 
and overshouted to the irritation even ofmsmbers of his entourage who had 
faith in him, became rarer, but the legislative machine worked fastor am 
faster, A later age will perhaps realize how far the grezt change in the 
attitude of the German people to Hitler, which wis beginning even befor. 

the war, was the cause or effect of this changee 

While, on the question of something superficial, i.c., the question 2s to 


how he wished to be designated, Hitler pressed not to be called "Fuchrer 


and Reich Chancellor" any longer but only "Fuchrer", the way in which the 
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state was being governed was following the exactly opposite path; leading 
disappeared more and more and there remained naked dominaticne The Fuchrer's 
arders became the central clement of the German state edifice. 

In the public hicrarchy, this cevelopment brought with it rather an increase 
than a decrease in Hitler's powere The gret majcrity of German officials 

and officers had seen nothing behind the organized leadership but a machinery 
of domination with a new label and, if possible, of an even more burcau- 
cratic nature, side by side with the inherited state machinerye When Hitler's 
orcers became the Alpha and Omega, they felt themselves, so to speak, back 

in the old familiar path. The queer anà pugzling mrt was gone. 

They were back in their world of subordination. But anyway this devel>p- 

ment had given the Fuehrer's orders a special aura of sanctity f-r then too; 
there was no contradicting the Fuehrer's orders. One could perhaps raise 
objections but if the Fuehrer stuck to his order, the matter was deciced. 

His orders were something quite different from the crcers of any official 


of the hierarchy under hime 


Here we have come to the fundamental question inthis trial: Vhat 


ositicn did Hitler's orders occupy in the German constitution? Did they 
belong to the type of orders which were set aside ! by theCharter of this 
Court as grounds for the exclusion of punishment? 

It was perhaps harder for a lawyer who grew up in the habits of the 
So-called constitutional state ("Rechtsstaat") than for other people 
witness the slow and then ever more rapic disintegration of the guarantees 
of the constitutional states; for he never came tc feel at home in the new 
order and always stood half outside ite But, for this very rcason, he pro- 
bably knows more than anyone else about the peculiarities of this new ordcr. 
än attempt must be made to make it comprehensivle. State orders, whether 
they lay dowmrules or decice individual cases, can always be measurca 


against the existing written and unwritten law, but also against the rules 
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of intorncationcl lew, morels cnd rolision, sericonce, oven 
tro conscionce of the borson giving the orders ordered sono 
which ho hed ne > O Lor? © kas ko foruod and published 
his ordor by on incdiissi? ic prececdure? But co unevoldable problon 
for cll domination lios in this: oY ean AS 
monbers of its Liorarcky, its and 
or ovon irpcse on thar tho 
which Comcnds chedioneo fror: thom, te dotornino whethor it 
ful, con®. to ocido secccrdin Gly whether to oboy or rofuso? 

No doninaticn Which hes cppocred in history to date has eiven 
cn offirviative cnswor to this question. Only cortain morhors oF 
the niorarchy wore evor orcented this right; and thoy wero not 
cranted it without linits, This was clso the case, for instance, 
under tho oxtronely Gerocratio constitution of th Germcn Reich 
during tho Voinar Repu>lic and is so today under the occupation 
rule of the four crozt 

In 

erdor has lesa 
that cf mocorm 


stato which mus 1G rospoctod 


Cofoctivo, 


cvon whon 

Compctonco or has nodo a mlstcko in 

If only boccuso theo process cf 
order must finally mc to an ond, 
Ecvernmont that aro bincine o 2G Mornwocrs of t hiorarchy undor 
211 circunstcencos znd cry therefore law whore 
conccrnocd, oven if cutsicers na 9G that Oy a. Gefoctivo cos 
rog..rds content or fom 1 ronsurod asci Sho provious laws of 
the stato coneermed or against rulos 

For instanco, in diroct Jonocrecios, 
result of a plobiscito of tho notion is a 
bsolutely binding docree, R oau know kew nuch 


de tous" ean bo in contradi > whet is right, 
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cpprocicto th.t tho ordurs cf this ‘“‘volonto do teus” cre 


In indirect donoerccics the rescluticns cf © congress, of 
& nation:l assembly or of a parlicnent mey have the serie Torco. 


in tho partly direet, pc ire derioceracy of tho 


Constitution of tho Gorzen Iicvich, the laws rosclvou oy 


of the Reichstag large onough to cltor tho constitution ond proe 
claincad by the president wore under aul circwistances lsw for all 
functionarics, inciucing tho indegond ont ccurts cf law, ovon if 
the levislctcr - lknowitezly or unknowingly - might kavo violated 
rulos not imposed by the stoto but by churchos or by the community 
of stctos, In the icttor coso the Rof.ch weuld havo noan, cullty 
of an intornaticne), offence. Fo t rould hat have soon to it 
thet its lerislation was in aececrdéence with intornationsal law, 
It would, therefore, have boon rosponridle in acccrdanco with the 
international rozulations reg: rding reparation for international 
cffoncose But until tho law concern 
accordance with tho rulos of Gorman c3 
of tho hierarchy woulé havo hig.d 
No functionary would heveo kad 
winding f 
Cepondaing on 
lifforcnt in ony othor st.tsc ij 1 world, It novor 


cnd nevor can bo cifforent. Evory stato has had tho exporicne 


its ultizu.te ordors, its highes' ere, which r i 

en tho hiorarehy if the cuthority 

all, being on oecasicn in conflict with 

state-to divine law, to natural law 

Good covermicnts tcako 

groit sorrow =- indood 

froquontly brousht oi 

And, if only for this roasm, d way of covorning was not 

one, ovon though it was for scmo yorrs succossful in somo sphoros. 


? 4. 7 


Only it must here be asserted straight away: Theso conflicts 


NI 
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Novor <.ffocted the ontiro netion or tho cntire 
net iimiolintoly - Lut clwes “orcly groups 
tual cffices of tho hicrarchy; cnl it was 


concerned who wore fundonentally C.ifoctol, 


filcially invelvod; not te Mienticn those ecnfli 
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that remained unknown to the oveorwhclning najority of tho people 
end of the hicrarchy, nor, therefore, those ordors by which Hitler 
net only showed hinsclf to be inhunan in individual cases, but 
Simply outside the pale of what is human. It is a purely acadcnic 
Question; Would Hitlorts power have taken such deep root, or would 
it have maintained itsclf if those inhunanitics had becone known 


to larger sections of tho people and of the hicrarchy? They just 


in a state in which the entire power to make final doci- 
sions is concentrated in the hands of a singlo individual, the 
orders of this one nan aro absolutely binding on tho mombers of 
This individual is the r sovoreign, their legibus 
first fornulated-as f as I can sec-by French 
political scicnco with as nuch logic as cloqucnec, 
world is not faced by such a phenonenon for tho first tine. In 
forner tines it may coven have scened to be normal. In the modern 
world, a world of constitutio ns based on the sepa powers 
under the supervision of the people, absoluto mMonocracy docs nat 
in principle. Anā even if this is not yet tho 
ho world will know thet the vast majority of 
thinking Gormans did not think any differently on this mattor fron 
the majority of thinking poople of other nations of Europe and oute 
it. 
Such absolutcly monoeratic constitutions can nevorthcoloss 
about as tho result of ovents which no individual can grasp 
CSS Control at will, 
in Gernany from the beginning of 1933 onwards, 
Gradually, stage by stage to the parliancn- 
» Which undor Hi ndenburg was changed into a 
presidential republic, in a process which partly furthered the 
cevolopnont by acts of state which stressed legal forms and which 
be road in stato deocunents, but partly simply forned the rules 
by accepted custom. The Reich law of the 24 March 1933, by which 


the institution of Reich governicnt laws was ercated and thus the 
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Scparation of powers in the sense in which it had been custonary 
wes, in practice, climinated, was, according to tho transcript 
of the Reichstag session, brought about with a majority sufficicnt 
for altering the constitution. Doubts about the legality of tho 
law have noverthcless boon raised on the grounds that a scction 
of the clected deputies had boen kept away fron the session by 
the police and anéthor..seection of the Qeputics who were present 
head beon intinidatcd so that only an apparent majority sufficicnt 
for altering the constitution had passed tho lew. It has even 
bocon said that no Reichstag, not even if everybody had been pre- 
scnt and all of thon had voted, could have abolished the funda- 
nontal constitutional principle of the separation of powers, as 
no constitution could legalise its own suicide. We need not go 
into this: the institution of govornncnt laws becanc so firoly 
of undisputeca practice that only a formal juris- 
entirely cut off against the realities of life 
constitutional change which had taken place. 
one's arguncnts are misguided if one ignores 
how the institution of governnont laws, i. c. of cabinet laws, was 
lator changed by custom into one of sovoral forms in which the 
Fuchrer legislated, «at the base of cvory stato order, as of any 
order whatsoever, thoro lic habit and custom. From tho timo when 
Hitler became hoad of the state, practice quickly led to Hitler 
standing both bofore the hierarchy and before the whole people 
as the undisputed and undisputable possessor of all competence.. 
The resuit of the development was at any rate that 
Hitlor became the supreme legislator as well as the 
Suprene author of individual orders. 
It was not least of all under the impression of the surprising 
successes, or what were considered successes in Germany and abroad, 
above all during the course of this war, that he became this, 
Porhaps the German people is - even though with great differences 
between North and South, West and East - particularly easily sub=- 


jected to actual power, particularly easily lod by orders, parti- 
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cularly used to the idea of a Superior. Thus the whole process 
may have beon made easier. Finally the only thing that was not 
quite clear was Hitler's relationship to the juagiciary. For, even 
in Hitler-Gornany, it was Hob possible to kill the idea that it 
was essential to allow justice to be exercised by independent 
courts, at loast in matters which concern the wide massos in their 
cveryday life. Up to the highest group of party officials =- this 
has been shown by 20 of the speeches by the then Reich Justice 
Leader, The defendant, Dr, Frank, presented here - there was rce- 
sistance, which was actually not very successful, when justice 
in civil and ordinary criminal cases was also to be forced into 
the "sic volo sic jubco" of the ono man. Buts apart from the 
judiciary, which was actually also tottering, absoluto nonocracy 
was complete. The Reichstagts pompous declaration about Hitler's 
logal position, dated the 26 April 1942 was actually only the 
statenent of what had becone practice long before, 
The Fuchrer's orders wore law already a considerable time 
before this second World Ware 
In this state order of his, the German Reich was treate 
partner by the other States, and this in the wholo field of 
tics. In this conncetion I do not wish to 
pressive to the German people and so fatal to all opposition) 
which this took place in 1936 at the Olympic Games, a show which 
Eitler could not order the Gclegations of foreisn nations to attend, 
as he ordered Germans to the Nurnberg party rally in the case of 
ate shows. I should like rather only to point out that the 
governments of the greatest nations in the world considered the 
word of this "Almicsht" man tho final decision, incontestably valida 
for every German and bascd their decisions on major questions on 
the fact that Hitlorts order was incontestably valid. To nention 
only the most striking is fact was rolicd upon when the 
British Prime Ministor, Neville Chamberlain, after the Munich 
confcrence, displayed the fanous peace paper when he landed at 


Croyden, This fact was adhurod to when people went to war against 
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the barbarous despotism this one man. 
all pcopic who live undor 
effects abroade The German political system 
in the Hitler era displeased a particularly largo and ever increase 
ing numbor of people at home an broad. But that docs not in 
any way altor the fact that it oxisted, not lastly because of the 


` 


recognition from abroad and because of its cffectiveness, which 


kT 


caused a British Prime Minister to make the now world-famous 


statenent at a critical period, that domocracies noca two years 

longer than the totalitarian governments to attain a certain goal. 

Only one who has lived as if expelled from amongst his own poople, 

anidst blindly believing r h idolized this man as infalli- 

ble, knows how firmly Hitler's power was anchored in the anonymous 

and innumerable following who bolicved him capable only of doing 
good and right. Thoy did not know hin personally, he 

vas for thon what propangada made of hin, but this ho was 

conpronisingly that cvorybody who scw him from close to 

otherwise, know clearly that resistance was absolutoly usc 

and, in tho eyes of other pcople, was not ovon martyrdon. 

Weuld it therofore not be a self-contradictory procce 
if both ; owing crtions were to bo realized at th 
timeo ï 3 ( nis trial?s 

this one man, and 
this vory reason a danzor to the world. 
2e) Every functionary had the right - in fact the duty = 
to examine the orders of this man and to obey or 
not oboy them according to the result of this cx- 
anination. 

The functionarics had neither the right nor the duty to ox- 
amine the orders of the monocrat to detcrmince their legality. Por 
then these orders could not be illegal at all, with one cxception 
which will be discussed later =- an cmecption which, if carefully 
exanined, is secn to be only an apparcnt one - narncly with theo cxe 


ption.of these oasos in which the nonocrat placod himsclf =- ac- 
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cording to the indisputable values of our tines = outside every 

human order, and in which a real question of right or wrong was 

not put at ell and thus a real cxamination was not dcnanded, 
Hitler's will was tho ultinato authority for their consi- 
derations on what to do and what not to do. The Fuchrerts 
order cut off every ciscussion, Thorefore: 4 person who, 


as a functionary of tho hierarchy refors to an order of 


the Fuchrer's, is not trying to provido a ground for boing 


n punishnent for an Llloga action, but he denies 
assortion that his conduct is illogal; for the ordor 
which he conpliod with was logally unassailable, 
Only a porson who has understood this can have a con- 
Ception of the difficult innor struggles which So nany German 
officials had to fight out in these ycars in feco of nany a decree 
or resolution of Hitlor's, For them such cases wore not a qucstion 
of a conflict between right and wrong: disputes about legality 
Sank into insignificance, For thom the problor wa one of loegiti- 
macys as tine went On, human and divine law opposed cach other 
ever more strongly an 
Thorofore: fhatever tho Cha r understands by the orders 
which it scts aside as & ground 
can tho Fuchror's order be meant 
meaning of this rule? Must one not accept this order for what it 
Was according to tho interior Gornan constitution as it had do- 


veloped, a constitution which had boon explicitly or inplicitly 


recognized by the Community of states? Many Gornans 
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did not like Hitler's position of power from the very beginning, and to many 
Germans who welcomed it at first because they yearned for clear and quick 
decisions, it later became a horror. But that does not in any way alter 
the following fact: must not those people who cid their duty in this hierars- 
chy, willingly or unwillingly, in accordance with this consittution, feel 
that an injustice was being done to them if they were sentenced because of 
a deed or an omission which was ordered ‘by the Fuchrer tł 

A community of states could refuse to accept or tolerate as members 
as such states as have a despotic constitution. But up, to now this has 
not been the casee If it is to be different in the future, the non-despotic 
powers must take the necessary steps to prevent any member of the family of 
States truning into a despotic power and to ered aoe despotic power en= 
tering the family circle from outside, Today people are realising more and 
more clearly that this is the crux of our question. The circumstances must 
be very special if a modern people lets itself bc governed despotically, ever 

But as socn as such cir- 

cumstances do exist, there are no internal counter-measures left. Then 
only the outside world can helps But if, instead of this, the outside world 
recognizes this constitution, it is impossible to see where successful inter- 
nal resistance can come from. In pointing to these special circumstances 
and to the recognition by the outside world, we draw attention to facts, for 
the existence of which no German was, in our case, responsible but which 
cannot be ignored when one asks how all this was possible.e 

But certain further facts must also be drawn attention to, without a 
knowledge of which one cannot fully grasp the fact that Hitler's absolute 
momocracy was able to get such a terribly firm hold. Hitler combined in his 
person all the powers of issuing legislative and administrative orders on thi 
highest. level, orders which could not be questioned and were absolutely valic 
but immediately below him the pewer of the state was divided up into a vast 
mass of spheres of competencee But the dividing lines between these spheres 
were not always sharply draym,. In the modern state, particularly in the 


major states of a technical era, this cannot be avoided, 
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But the tendency to exagerate questions of competence is certainly no less 


marked in Germany than in any 


of, dividing lines between the departments. 


sly to see that no other one trespassed into its field, 


ted tendencies of other departments to expand 3; 


of tasks which the so-called "totalitarian"! 


cases where two or three departments were competent’ for the same matter could 


not be avoided, 
piracy existed, 
incompetent organizers, 
and thin together, they fought each others 
have a dispiracy, 


the history of the å 


under Hitler has still ts be rritten o nd 


relations 


Surrounded themselvés with ever increasing secrecy 


within the departments, between ranks 


and more matters were classdd a secret", 


iga ST N | e : i 134 
much "public life , ies. non-private life, 


also never before was public life 


cr 
DU 


from the individual members 


The one supreme will beca 


Lt beca 2e the 


who met with 
functionaries only need 


waye For this reason many, ver 


regime to be intolerabl who indeed hated 


a a 


other countrye 


Conflicts between departments were inevitable, 


between all departments, and within each 


s Aa e 
in uerna 


screened 


CS, Quite sin 


mong 


This facilitated the erection 
Every department watched jealou- 
It everywhere suspec- 
considering the great mass 


Stats had heaped upon itself, 


If a conse 


as the Indictment assumes, the conspirators were remarkably 


Instead of co-operatine and going through thick 
È -i 5 ` = 


Instead of a conspiracy we rather 


alovsy and mistrust between the powerful persons 


let us now remember that in the 
department, people 


between departments and, 


and within the various ranks, more 


Never before has there been S2 
yas 


under Hitlerg but 


people, above all 


hisrarchy themselves, as under Hitler. 


ply, technically indispensable, 


the whole, A functionary 


1 


his orders from other 


f ths Fuehrer's to get his 


those Germans who felt Hitlerts 


him like the devil, looked ahead 


only with the greatest anxiety to the time when this man would disappear 


from the scane ¢ for 


£ 


It was a vicious circle, 


what would happen when 


this connecting link disappeared 


I repeat ł an order of the Fuehrer's was binding = and indeed legally 


binding- on the person to whom it was given, even if the directive was con- 


trary to international law or to other traditional values, 
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But was there really no dividing line ? uring the first period at any rate 
ieee just at the time when the foundations of power were being laic, at the 
time when the monocratic constitution was being developed step by step =- 
Hitler's followers amongst the people saw in their Fuehrer a man close to 
the people, a selfless, almcst superhumanly intuitive and clear thinking 
pilot, believed only the best of him and only had one worry : whether he was 
alse choosing the right men as his assistants and whether he was always 
aware of what they wees doinge The tremendous power, the unlimited authori} 
were given to this Hitler, As in every state it also included harsh orders, 
But it was never intended as authority to be inhuman, Here lies the divi- 
ding line, But this line has at no tim. and mowhere been quite clearly dram 
Today the German epople are completely disrupted in their opinicns, feelings 
and intentions; but they are probably in agreement on one thing, with very 
few exceptions : they would not wish to draw this linc with less severity as 
accusers than other peoples do towards their leaders. Beyond that line, Hi- 
tler's order constituted no legal justification. 

But it must not be forgotten that this line is not only vague by natur 
but follows a different course in peace to what it does in war timc, when 
so many values are changed, and when men of all nations, especially in our 
days, take pride in deeds which would horrify them at any other timee and 
the decision t. wage war does not in itself overstep that line, in spite 

tremendous consequences. Not in any nation in the world. 

Hitler himself, at any rate, did not recognise this dividing line of inhuma- 
nity of non-humanity, as a limit of obedience in his relations with his su- 
bordinates, and here also opposition would have been considered a crime 
punishable by death in the eyes and for the écisions of this man with 
limitless power who controlled an irresistible machine, What should a man 
who received an order overstepping this line, have done ? A terrible si- 
tuation § The reply of Greek tragedy, the reply of Antigone in such a 
conflict cannot be imposede Jt would be Utopian to expect it, or even demar 
it, as'a mass phenomenoim,s 

Before we come to the special question of who in the Reich possessed 
the power of deciding about war and peace, a further word remains to be saic 


about the forms which Hitler's orders assumede 


: sia 
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Hitler's orders are solely the decisions of this one man, whether they 
were given orally or in writting, and in the latter Cascty whether they were 
clothed in more or less ceremony.» 

There are some orders by Hitler which can be recognized as such imme- 
diately. ‘they are called "Erlass" (Decree) like the Decree concerning the 
setting up of the Protectorate of Bohemia and Moravia of 16 March 1939, or 
"Verordnung" (order), like the order for the execvtion of the Four-Year Plan 
of 12 October 1936, or "Weistng" (Directive), like the strategic decisions, 
so often cited during this trial or simply "Beschluss" (Decision) or 
"Anordnung" (Instmuctions) often they are signed in Hitler's name only; 
sometimes we find the signatures cf one or more of the high or highest civil 
or military functionaries as well, But it weuld be fundamentally wrong to 
assume that this was a case of sounter-sicnaturés as they are understood 
in the modern democratic constitutional law cf nations ruled constitutionally 
or by a parliament æ of a counter-signature which makes the sighatory 
responsible to a parliament cr to a State Court of Lawe Hitler's orders 
were his own grders and only his ow orderse He was much too fanatical a 
champion of the one=doctrine, ieee of the principle that every decision must 
be made by one eand only onee man, to consider anything else even possible, 
above all things in the case of his cwn decisionse We will leave his high 
opinion of himself entirely aside in this Connecticne Whatever the more 
or less decorative significance of such Counter-signing may have been, there 
was never any doubt that the Fuehrer's orders represented cnly his own deci- 
Sion and no one else's, 

Special attenticn must here be drawn to those laws which appeared as Reich 
Cabinet laws or Reichstag laws. 

Hitler's signing of a law of the Reich Cabinet represented the formal certi- 
fication of a Cabinet decisione In actual fact, however, a stage was reached 
where the Reich Cabinet laws were also solely decisions by Hitler who had 
previously given some of his ministers the opportunity to state the opinion 
of their departmants.s And when Hitler signed a law which, according to its 
preamble, had been decreed by the Reichstag, this was again only a case of a 
formal certifications In reality, however, it was a decision by Hitler, 
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From November 1933 onwards at the latest, the German Reichstag was not a par- 
liament but an assembly for the acclamation of Hitler's declarations or de= 
cisions. ‘these scenes of legislation appeared to many pcople at home and 
abroad almcst to be an attempt to make democratic forms of legislation ridicue 
lous by caricaturing thems nobocy -eithir at home or abroad- regarded them 
as proceedings during which an assembly of several hundred men arrived at a 
decision after consideration, speeches and counterespeechese 

There are, however, also orders by Hitler which are not signed by him, 
but which can immediately be recognised as his crderse They are drawn up 
by a Reich Minister or scme other high functionary, who states in the in- 
troduction "The “uehrer has ordered" the'ttuehrer has decreed, We have befor 


us not an order by the signatory, but a report by the signatory on an order 


given orally by Hitlers “he order by Hitler as Supreme CommandereinsChief 


of the Armed Forces were thus often clothed in the form of such a report, 
Finally there are orders by Hitler which can only be recognised as’ suc} 
by a member of the public if he possesses knowledge of the constitutional 
position. When the Supreme Command of thè Armed Forces (The OKW) issues an 
order, it is always an order by Hitler, Hitler himself, together with his 
working staff, was the OKWe the power to issue OKW orders rested solely 


with Hitler, 
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By my explanations regarding the constitution of the Hitler-Reich, I 
have already -so to speak by implication- dealt with the question as to who wa: 
responsible for the ultimate @acisions- for this state's decisions regarding 
guestions of cxistence, especially for the cecision about war Ane, PEACCeesecee 

KELSEN said =- in his creat treaties of the year 1943, which I have 
already mentioned above, "probably the Fuchrer alone", We must say :Quite 
definitely alonee 

Under the Weimar Constitution, the sole body responsible was the Reich 
lesislaturce For Article 45 demnds a Reich law for a declaration of war and 
for the conclusion of pcacee And a Reich law could be passed only by the Reich 


stag or by a vote of the German pcoplce Neither the Reich FPresicent, iece the 


Head of the State, nor the Reich Cabinet had to powcre They micht, at most, 


have created such circumstances by acts lying within their jurisciction -possi- 
bly the Reich Presicent as CommancermineChief of the armed Forcese as to give 
the Reich legislature no option in its decision; a problem which, as far as 
I know is well-known, has become a real onc in the United States with regarc 
to the relationship of tho President to Congress and has, therefore, been 
scriocusly discussed, while it was not a real one for the Germany of the Weimar 
Constitutione If, however, the Reich legislature had, by means of a law, taken 
the decision to wage war, the Reich Tresident and the whole State hicrarchy 
particularly the Armed Forces, would have been bound by this decision with no 
right of examination, lct alone of objection, even if all the experts on inter- 
national law in the world hac regarded the law as contrary to international 
lawe The Wiemar Democracy could have tolerated as little as any other nation 
a state of affairs in which military leaders as such could cxamine the decision 
to wage war taken by the political leaders, in the sense that they could refuse 
obedience if they thought fite The military means of power must be at the dis- 
posal of the political leaders of a statee Otherwise they are not mems of 
power at alle This has always been soe and it will have to be so all the more 
if the duty to give assistance against aggression is really to apply amongst 
the nationse 

I hove alreacy shown how, in the course of a step by step transformation 
which laid particular anphasis on legal forms, Hitler replaced all the highest 
authoritics of the Weimar perioc, and combined all the highest competences in 


his own persone His orders were laws 
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The circumstances ina state my be such that the man who is legally 
Solely competent- for the docision about war and peace, has, in practice, no 
=- or not the soul-authorityse If however, both the sole legal competence 
the sole authority in actual practice have ever been coincidental in any s 
te such was the case in Hitelr Germanye ind if, in any question, Hitler 
even accepted the acvice of a third party, such was not the case in the 


£ 


question of war or peacée He was the arbiter of wor and peace between the 
>- 


Reich and other naticnse 


He alonee 


In ccnclusions 

Sentences against individuals for breach of the peace between States 
would be something completely new lugally something revoluticnarily new 
It makes no difference whethzr we vicw the matter from the point of view of 
the British or the French Chief Prosecutors. 

Scntences against incividuals for breach of the peace between 
presuppose other laws than those in force when the actions laid before this 


Tribunal took placee 


The LEGAL ION 0 GUILT, -ant I am here only concer- 
ned with that= IS THUS I me ee LES FUELS € OM PES. T 
T Ye ‘or not one of the defendants could have held even one of the tw views 
cf the legal world constitution on which the Chief Prosecutors base their 


arcumcntse 


MN CN 
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THE PRESIDENT: Dr, Sauter, could we tale up the tine between 


4 July M WG il-la 


now and 1:00 o'clock in dealing with that letter if you havo it 
now, and possibly Dr. Exner also has his lotter, 


T 


DR. SAUTER (Counsel for defendant Sun) The defendant, 


“alter Funk was questioned here as a witness under oath, Lifter 


his exemination, ho told me that on one point his testinony was 
not quite correct, and he asked ne to corroct his teostinony on 
this point, since ho himself had no opportunity to do so, 

On 17 June--I repeat, 17 June 1946--1 wrote tho following 
letter to the President of the International “ilitary Tribunal, 
which is signed by Defense Counscl Dr, Sauter as woll as Dy thee 
defendant Walter Funk personally. I shall rocd the text of tho 
letter: 

"Re.: P onal caso against Walter Munk; correction of 
the testinony: 
"The defendant Walter Iwmk in his Cross oxcitination on 
7 May said thet he--that is, Funk--hoard only through Vice Presi- 
dent Puhl of a deposit of tho SS at tho Neichsbeoni:, Tho witness, 
Emil Puhl, when he was excmined, tostified that it was Funk who 
had spoken with the Reichsfuehrer ss Himmler and he--that is, Puhl-- 
then informed by unk avout the deposit to be sect up. Fron 
statenents of the witness Emil Pukl the defendant Funk reached 
conclusion that, in fact, on this point, tho stctonent of 
witness Imil Puhl is correct, and, aftor sono consideration, 
defendant Funk believed that ho could ronembor hiv-self that 
it was ho, Funk, to whom Reichsfuchror SS Himmler £12.45 applied 
concorning the osteblishnent of a deposit for the SS and thet ho 
then inforned Vico President Pihl cout this mattor, 

"The statonent by the defendant Tunk undor cross-oxanination 
was due to faulty recollection, bocause of tho fact thet those 
2rosseoxanination questions of tho Prosecution had conplotoly sur- 
orisod and greatly disturbed Funk, Ivmodiatoly after the oxornination 


f tho witness Puhl, -+wnk infornod no of his nistako and asked no 


30 correct his factually incorrect stc.tenent on this point, since 
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ko hinsclf would kave no opportunity to Jo so, 


"I pring this roquest of tho dofendent Tunk, ond I teko tko 


liborty of informing tho Prosidont of tle correct stauto of affzirs. 
Tro defendant Tunk agrocs with this correction Dr co-sisming this 
lottor," 

ikon thoro are tlo two signatures, Valtor Punk ine Dr, Cauter. 
That is the contonts of the lottor which I sont on 17 Juno 1646 to 
tko Presidont to corroct tho testinony of sunk. 

THE PRESIDEUT: Think you, Dr. Scuter. 

Dr. Exner,,kave you got your lotter thet you can read? 

DR, EXNGN (Counscol for defeniant Jodl): wp, Prosident, I 
wcs downstairs in the Gonoral Socretary's office, and I was promised 
it at 1:30, dut I have not yot received it, an sorry; at tho 
nonent I nı not in a position to fulfill your request. 

THE PRESIDENT: You probably will hevo it at 2:00 o'clock, 


(A rocess was talon until 1400 hours. ) 
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4 July Á JG 13-1 AFTE; Y SESSIO 
(Tho Tribunal reconvened ct “00 Hours) 
DK. EXWVER: M : sic shall read 


22 Juno 1946, 


cross-oxcnination on’ the 6th oy 


presonted the Defendant Jodl Docunient 


7 7 JaA- 


oO oViously thinking that tho Cocunent showed or#dcnec of 


liec.sures for occupying tko 


PRESIDENT - 
hussian line 


(The procecodin 


known the documont 
docunent that 

Vest, at any rate, 
that on 
Where it wog 
tako place, le could only guess, 

"Defondent Froiherr von 
in 1934, during 


Mm. 


sions at the Bronner Pass in orior t occupy northern Tyrol 
nrm- 4. 


h py of -Pa 
LLG defondant 


the docunent arai and he now sucsses th: 


Oo 


~ Y 


operation was meant i be propared, and that 
ovont of thoir marching in, should be thrown baék across 
Bremnor. But he knows nothing about this 
"Tro entire mattor docs not affect the defondr: 
end for that reason I ghell not refor to it during 
Ho attaches tho Groatest litportanco, howovor, to 
tho impression is not crogtod what ko intended 
It is si¢nd "Zxnor' » ond now Jodl has 
TEE PRESIDENT: Very woll. 
Now I call on Dr, Stahmor, 


yF Crs TH es Vi P i Š 8 EN 
iia SMILER e Lit? o *rosidont, first OL 
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“rononrk thet I kavo still to conploto 


Katyn has 


not boon incorporctud 


mittod to tho Tribunal, doecauso 


tho 


to state it, thorefere 


o 


c Dricf proesontation, 


will havo copies o Locuriont . 


lation to tho Trivuncl ct this 


before concluded 


snad. I C 


havo not beon 2b 


kias 
LILE. 


shell add 


monon 


Serie second voice 


is 


(The prococdin=s 


Fusi DT 


5 7 TTT e 
Adi 


WC H 
os LL IY i e 


Katyn 


be ablo to 


íinis) 


I ney be ovon a littl 


GLO quicker, 


Howovor, I connect subr 
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Katyn., Tho caso 


Deck which bzs 


“8 Deon sube 


Deforo 


S PT, TENEN 3 U ataa 
without its boin’ 


LER 


dads a 
Olu 


intcrprotors 


4 4. 4. 
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VILU crans- 


cnnounced; in 
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ilay it please the Tribunal: 
political importance, 
of dimensions such as 


theso proceedings whicl 


ada signi 


2 concern not only the 


A 


this Trial, which is of a historical and 


ficance in shaping new laws and which is 


have not been know hitherto in the history of law, 


defendants present in the 
I 


court, but which are of the greatost importance to the German poople, are 


now passing into a now phase, 
As is stated in article 24 
The position of the defense 
for thore is an 
prosccution and the defonse. 


TEE PRESIDENT: 


(A recess was takone) 


lionths before tho start of the tri 


of a hugo staff of experienced co 
officos md 
torritoricse 
tromondous aricunt of docunentary 

The difficul 
fact that, in tho Anglo-Anerican 
there is a clause m 


according to which tho 


evidence, exonerating tho accused 


TIE PRESIDENT; Dr, Stahnor, 


have just mado is ontircly inaccurato, The 


code of crininal procedure but it 
Prosecution to disclose to tho de 
assists the defense and therefore 
believe the sano practice obtains 
for what you say horo 
difficultios as Compared with tho 


inaccurate because I foo] certain 


Observed the sano rulos that would have been observed in England 


have disclosed to the Defo 


h of tho Charter, 


all too unequal d 


archives in and outside 


So, it was ina pos 


t position of tho defen 


issing which is containod in the G 


Prosecution is also bound t 


fonse any document 


ıse any 


the defonse has the floor, 
in those proceedings is especially difficult; 


istribution of Strength between tho 


Wo will take a recess, 


al tho Prosecution, with the aid 


“workers, was able to explore all the 
“ormany and to examine witnesses in all 


ition to submit to the Tribunal 


A 
ee 


matorial. 


Sc is further aggravated by the 
procedure on which this trial is based 

orman criminal procedure 
O procure and submit 

8 

lot mo tell you that the s tatoment you 

re is no such thing 


5 as 
1S tne 


universal practico for the 
and any witnoss who 


staterne 


your nt is entirely falso and Í 


in the United Satose 


about tho Vofonso boing undor any unfair 


Proscocution, that also is ontiroly 


that the Prosecution in this case have 


and would 


document or any witness over whom they had 
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control who would assist the Vofenso and there have 


been various occasions 


the Prosecution hac disclosod in this ca the Defenso documents 


been supplied to then Which appeared to thon to help the Defense, 


deeuent which has been put in by the Defense in this case 


or practically overy docuncent has beon procured for them after groat effort, 
rho Prosecution and investigations havo beon made all 


á; 


Hay say almost all over tho world in ordor to help the Defense in thoir 


In this casce 


DR amA teman | 
ike VhLiLL de tide § 


your instructions 


Lins President, 


=- 30 vt 

8 in reply 
of the presidin- whothor he pleaded guilty or not 
Uilty, declared: 


: indictzcnt," 
statomcnt of tho accused all the 
made by tho Prosccut 


tione 


t course already dealt with many quest which aro 


naidaan? EATA As m 
of considerable importance 


7 A TEET 
40 Cxorossod 


cusod to portray 


to which he 


Lin 
unce 


PEE) Ps 
Cquisiteo 
f r, 


ER g transitory period 


Slgnificances, An 


concept of order than 
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Striving for liberty rcleaseda tromcndous 
torcos = so gigantic that in tho o l itw ix it o mnastor thone Tho 
tromondous procress this cra has unquestionably brought about in sciontific 
and tochnical Sphores wo have dearly paid for. with the shattering of all 
hwn order and tho loss of poaco in tho entire world, So far the profound 
disastrous dovelo opnent have hardly boon discus sod in this 
in order to rightly widerstand the | rave crimes aud confusion 
which are indictod hero it is imperative to throw sone light on tho historical 
bacicground, 
Fronch Chicf prosccutor has already pointed out that tho roots of 
National Socialisr: aro to be found in a period far ronovod fron use Ne 
goes back ovon right to the § oi e last con urye lic sees tho 
character in Fichtos "Roden 


preached the doctrine of "p 1w a" he says insofar a 
È > 


sce tho world 


forcicn 
repreaches 
nation, I+ 


Fronch and 


romain tho nucleus 
European erabi, Urine by Pahta Da T E Dent Dai 
i t - LNG D yt aALone no developnent 1s 
therefore not go 
ne emnot look back and consider 


Rodon dic doutsch Nation" was only an answer to 


the "Ruf an Allo uns the Fronch rovolution haa > iato. Eha as ) 
. wale? *ronch rovolution had sont out into the world, 


oarn 
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they woro directly provokod by the appearance of Napoloon, One 
Go back over the chain of causos ond offects to thoir vory boginning. 
This, tho beginning of a national and personal striving for liberty which 
as characterisod the whole of nodorn times, wo find in the Middlo Ages. 

The colorful play of national and imperial tondoncics and struggles 
which had typified onciont times was overcome by the conception of ono 
eternal omnipotent Christian churche Wiht this a state ordor suporseded 
the dynanie forces of tho tine, an order which according to tho doctrine of 
the church was crested by tho Lord hinself and was thoreforo "full of 


"God's graco" (von Gottes Gnaden)e It strove to onfold universally all 


ty and to load to pones and rost in Gode It was tho toachers of 
the church in tho ifiddlo Ages who first vonturod to subjoct war to the 
principles of lawe Prior to that it wos taken as a mattor of course or 
a natural phenomenon, like siclnoss orbad weather, & was often looked upon 
as a judgment of God, Hon lize St. Augustine an Thomas Aquinas opposed 

aust differentiate »etwoen a just 

and within the fromowork 
God had entrusted mankind with the 

fulfilment o moral world order to bind one and all and which would 


ra 


the rightoousnoss or unrightcousnoss 


‘hon with tho Rennissanes and the Reformation tho spiritual basis 
this development into a universal world 
Lifo, formerly inclindd towards on 


orcerly peace now turned into a torront which, as it 


eyy + ro An 7 } 
swept over fn Gradually crow to the prcsont 


for freedom dispensed with the shackles 


tione | ©, Ceclaring itsolf sovercign, 


the universal order of God as ropresented by the churche Not 


Pr power, it bogan to conquer as much living space 


(Iho SYtium) ng s+ 4 t j 
\Lohonsroun) as it could on 4 carth, as long as the stroncer 


o 


another nation did not impec Fay natural barriors on it. 
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Peace hence existed only in the naturally rather unstable equilibrium = 
of powers, obeying only their own lawse 

The theory of war as a crime created by Grotius, the teacher of 
International Law, quoted by the prosecution failed because it was 
inéompatible with the dynamic power of this times It embodies as we know 
only an attempt to keep alive through secular arguments the aforementi ced 
concept of Christian warfaree One cannot, however, derive justice from 
nature alonee It knows no other measure than bute forée. It, actually, 
always decided in favour of tho strongere Considered froma metaphysical 
standpoint, justice can be defined as an independent force, set above natural 
impulsese Therefore the theory of Grotius necessarxly petered out in the 18th 
century as thinking in a purely wordly sense it could not find a criterion 
for a just ware 

I shall then skip the following paragraph to save timce 

From this time on the search for true justice stirs the world. All 
socialist theories are only attempts of solving this probleme After having 
been disappointed by the doctrines of too much liberty, mankind once again 
Seeks security and ordere Some wish to return to the Christian truth of God 
while others want to go forward in order to solve the problem through human 
intellect eventually. 

The National Socialists, whose most revolutionary leaders wanted to 
g0 further backwards and at tho same time forward to a self=deification of 
life in a biological political Sense, have been conquered and climinated. Yet 
a solution of the problems of world order has hitherto not been founde The 
victorious powers intend to como close to it, however, by drawing a line 
between themselves and the vanquished through a common indictment and punish- 
ment of the same as criminals, 

From whence will they take the standard by which to decide about 
justice and injustice in a legal sense? Insofar as such standards exist by 
Internation ali Law, valid up to now, further statements are not required. 

That a special court for the trial was created by the Charter of this Tribunal 
I also do not object toe I must, however, vigorously protest against its 
use, insofar as it is meant to create a new material law by threatening 


punishment for crimes which, at the time of their perpetration, at least as far 


as individuals are concerned, did not carry any punishmente 
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I shall then climinate the following paragraphe 

Can one expect, that hereafter punishment will be recognized as just, 
if the culprit was never aware of it, because at the time he was not threatened 
with such punishment, and he believed to be able to derive the authorization 
for his way of acting solely from the political ains pursucd? that does a 
reference to the ethical laws help, if such must be first found again? 
According to Justice Jackson's opinion, however, the Nazi Government never 
from the start was the representative of a legitimate state which had pursued 
the legitimate aims of a menber of the international communitye Only from 
such an attitude can the indictment for conspiracy be understood which is to 
be discussed latere In fact this Indictment is far ahead of its time as is 
the whole way of argumentation by Justice Jacksone Because internationally 
recognized standards, outside the positive international law by which the 
legitimacy of states and of their aims could have been judged did not exist, 
just as little as an international community as suche Slogans about the 
legitimacy of cne's om and of the illegitimacy of foreign aspirations served 
only the formation of political fronts just as the efforts to brand political 
adversaries as disturbers of the peacee In any case they did, indeed, not 
create lawe 

Justice Jackson declared justly, that it would have been possible for 
the conquerors to deal with the conquered as they saw fite But, said he, 
nonediscriminatory executions or without 2 final establishment of guilt would 
be „a breach of promise given repeatedlye For that reason he himself proposed 
judicial proceedings which would have to differ from the ordinary criminal 
proceeding by not admitting the usual tactics of obstruction and delay by 
the defendantse But an establishment of guilt should be made, but based on a 
just and fair trial. If the defendants were the first leaders of a conquered 
nation which had to answer before the law they were also the first ones to 
whom the opportunity was given to defend their lives "in the name of justicceft 

If this sentence is to have a meaning then it must be of significance 
for interpretation of the Chartere Bycause it would not be reasonable that 
the court were obliged to stand exclusively by the charter without taking into 
consideration international law recognized hitherto and convictions of others 
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with regard to lawe In that case the judgnent would rather become a pure 
dictate of force to appeal against which "in the nane of justice" would make 
no sensce 

The Charter may therefore be applied by the Court only insofar as its 
decrees are justifiable before the conscience, not only formally but also 
materiallye The charter itself Says that nobody may be excused for a violation 
of its decrees by hiding behind an order of his government or of a superior, 

In that case it must apply this, its ow logic also to itself by allowing the 
judge to examine the congruence of its prescripts with the general principles 
of just ways of thoughte For a judge, after all, is far more free and 
independent ffom the lawmaker than a subaltern from his superior or a subject 
from his dictator. 

Then there is another question, whether really mecrees of the Charter 
are so much in opposition to the previous and ordinary state of law, especially 
as to the fundamental ideas of all rules of law that the court cannot 
acknowledge them as right or apply them, Practically the most serious problem 
consists thereby in the decision what should have precedence in the case of 
conflict, the Charter or the legal maxim "Nulla poena sine lege praeviae" 

One has tried to justify the exceptional case of disregarding tthis 
rule in this given instant with the highly political charter of the trial, 

Such a justification, however, cannot possibly be recognized, The political 
Significance of this trial shows itself otherwise by its c onsequences near and 
far, but not yet in the very procedure by influencing the legal norms to be 
applieds A judge shoulda administer law but not dealin politics. He is called 


upon still less, to rectify mistakes made by the politicians. Punishment, 


the establishment of which in due time was neglected, may only be decreed by 


him on the Strength of a subsequent law, if he would do this also in other 
eases, but not only as an exceptions 

Because, as a principle the maxim of the division of power is Supposed 
to be maintainede By this principle Montesquieu divided the originally 
united power of the absolute King into legislative, administrative and 
judiciarye The three different forms of expression of state domination were 
to have equal rank, to be in equilibrium and so to aid in controlling one 


anothers This system of division of powers characterizes the modern consti- 
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tutional state. In a slightly strained way one may cefine the field of 


activities and competency of the three difforent forms of expression of 
sovereign authority in stating that the legislature has to deal with the 
future, administration with the present, and judiciary with the paste 

The legislature sets the standards to which life is to eonforn. Fron 
time to time these must be changed and put in accord with the chanced way of 
livinge But till then they remain valide 

Insofar as a mere establishnont of norms of life is not sufficient 
it will be formed, case by case, by the administration. The administrati on 
itself is bound by certain norms, but on principle has free playwithin the 
lawful bounds of its good judgment so as to be able to respond tothe daily 
changing needs. For it, just as for the law making politicians, the idea of 
Serving a purpose is decisive. 

The judge on the other hand may not decide according to the tisefulness 
but shall decide according to the lawe In general, it is not his task to 
create, but to julges He has to judge the actions after they wore committed 
and the conditions after they have arisen whether and in how much they 
corresponded to the standards respectively what juridical consequences they 
have brought about, Therefore, as a matter of principle his vicw is directed 
towards the paste In the life of the state, which is continuously inspired by 
politicians looking to the future, he is the steadfast counterpole serving as 
a brakes 

Though he is bound by the laws decreed by the politician, he is not 
merely an executive organe On the contrary he should control the lawmaker by 
re-examining the laws with regard to their conforming to the constitution. 
Therein, in any case, according to reason, would belong the examination whether 


the principle of the division of powers was maintainede Because just as the 


jucce may judge but tide lege latea" and mst leave the decisions "de lere 


forenda" to the lawmaker, the lattor is obliged in roverse not to meddle with 


the formerts competency by giving laws with retroactive powere 
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The criticisn of the administration of justice of the National Socialist 
State is mainly based on its having abandoned tho division of powcr. By 
puttin; at the top the political leadership idea (Fuchrerprinzip), it neddlod 
despotically with the competency of the jucgese By means of the police, t.c. 
the administration, it arrested and inprisoned pecple without judicial warrant 
of arrest only for reason of political preventicn, and oven arrested cthors 
that had been acquitted by the judge and set free, On the other hand for 
politica reasons, convicted criminals werc withdrawn from the hands of justice, 
Thereby quite naturally, safety and clarity of the law wore seriously endanpgero 

I can skip tho following paragraph because I shall come back to that 
principle on another occasion, and I then continue: 

A certain decree of protection against arbitrary judgments and the 
Splitting up of law, lay in the fact that the National Socialist State w 
on a specific idcology by which tho judje was bound, 

Conecernins the close connection between finding of justice and ideology 

wissProfcssor of law Hans Fehr Born already in 1927 wrote in his bocke 
"Lav and Reality; insicht into the Growth and decay of the forms of layt 
(Einblick in Worden und Verechen der Rechtsformen"), > Says literally: 

“Tithout idcolosy law fléats in a vacuumeee/inyone who has no ideslogy, 
not have a sonse of right or wrong ci her" secwes 

I skip the following paragraphs and continue on the next parece 
In contrast to this a decisive idcolorical base as . foundation of the 
Charter is not recognizable. As its icnatorics inc on very different 
ideological ¢round we will have to start out in it, as in the international lar. 
velid hitherto, from the liberal idea of freedom of ideology. Therefore the 

thesis "Nulla poena sino lege" should be especially sacred for it, This 
is also proven by the fact that the Control-Council for Germany, by abolishin: 
the criminal analogy of article 2a of the criminal code, brought the above max 
back again to all Germans most emphatically, 

I shall skip the following paragraph and continue. 

Nor does an examination of the political ains connected with the Charter ° 
help out. Justice Jackson has called the Charter and the Trials astop in the 
cirection: "To create a juridical guarantee, that who starts a war, twill pay 


OOCL Z 
Te YOO 





HM NU 


L July@-J¥=17-2~Haynes H0173 — 00 


for it in person", Tho American commentator Walter Lippmann stated elsewhere, 
that the systen of collective security for tho prevention of wars had broken 
dovm, because nobody was prepared to declare war on the breaker of peace in 
order to help prevent a war which did not directly affect him, 

The means for combating the discase of war would have been just as badas 
the disease itself, In consequence of the fiasco of the collective nethods 
the thousht to base security in the future upon holding responsible those 
individual persons accountable for breaking the peace crystallized with the 
enemics of Germany in the last ware And so it led to the Nurnberg trial, 
Taking one's Starting point fron this fact today one could say: During this 
Second world war revolutionary developrents have taken >lace, It has driven 
humanity beyond the sphere of what has been the modernage until a short tine 

he first but essential steps to create a world state have becn made. 

The way to peace, as shown here by Lippmann, will be woleoned on principle, 
although one still will doubt its absolute reliability. Justice Jackson 
hinsclf has expressed doubts whether punishnent will be a warning and help 
prevent breaking the peace in the future, Only one who is certain of Victory 
will decide to wage a war and so will not Scriously consider punishment which 
will reach hin only in the case of defeat. Therefore the educational issue 
of this trial, tos trengthen the sense of justice, scems more inportant than 
the effect of deterring, which can also be achieved by warning for the future, 
The politician will have to learn that the principle of division of power will 
also have to be observed by hin and that he will not find a judze Willing 
to ment his mistake af verwards by punishing on the basis of future laws. The 
confidence in international Jurisdiction, which today still suffers from the 
Suspicion of being easily misused for politiéal purposes, would be raised 


considerably through such a decrec. 
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Therefore even undor the view-roint of political uscfulness the 


pracvia" could 


violation of the sentence "Null pocna sine lege 
not be justified. On the other hand, however, one must realize 
that the strenghtening in the belief of the inflexibility of 
justice as the basic pillar of the tremondous dynanic of politi- 
cal forces, serves peace best. 


his result can also not be qucstioned on the basis of the 


individual considorations presented by the representatives for tho 


defendants. 

Tho French prosccutors have pointed out that an active intor- 
national law could not be imagined without international norals 
ena that a moral code has to precede all claims for freedom by the 
individual as well as by tho nations. These certainly are facts 
well worth considering. Correctly considered, however, they speak 
only for ny viewpoint that tho strenghtening of the sense of just- 
ice must not begin by violating it. 

When the French Chief prosvcutor declared that in the futuro 
there could be no belicf in justice by not punishing the Chicf 
culprits of Nazi Germany, then obviously he went too far in the 
cnthusiasn of the speech. Justice does not grow out of obtaining 
at any price satisfaction for the violated sense of justice. 
Otherwise we should quickly arrive again at the cndless chain of 

S t vendettae No-- justice denands medcration and consi- 
aeration of motives and counter-motives. And there the oncesided 
action itself against mombors of the Axis powers violates the idea 
of justice. It is impossible to justify it by a direct violation 
against it, that is, against the, otherwise, commonly prevailing 
rule: “Nulla poena sine lege pracvia", The British Chicf prosoe 
cutor hinself declared the possibility of subsequent legislature 
one of the most offensive doctrines of the national socialistic 
legal torminology. ‘With this ho meant that the possibility of 
punishing an act alrcady marked as a crine doos not mean a change 
of the legal situation but only its logical dovelopnent, and 
therefore is pernissible, I do not at all want to contost the 
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institution of tho Tribunal thereby justified by hin. Rathor the 
question arises whcther this Tribunal is obliged to punish cvon 
though no penal law can bo found which threatened the offences 
with punishnent at the tino of their comiittnent, The affirna- 
tion of this question would go much furthor than the national 
socialistic judicial procedure which is rejected so vohenently 

by the British Chief prosocutor. 

Moreover he should be prepared to adnit that tho Charter woul! 
have stated clearly and unambiguously, if it did not only presune, 
but possibly also establish, ths basis for the punishableness of 
acts roferred to by it. Tho passage involved in Paragraph 6 of 
the chartor completely lacks such distinctness. It roeds: 

"The following acts or an, of then aro crines coning within 
the jurisdiction of the Tribunal," 

This may be interpreted in the sonse of a nere rogulation of cone 
potence as wcll as, ovon though with difficulty, a rcgulation 
first establishing punishablocness. Therefore, this passage nust 

ase be interpreted in favour of the dcfencant according 
to the cstablished legal principlo "in dubio pro roo", Tho 
following phrase, 

"for which there shall be individual responsibility" 
and the material roguletions for punishment quoted in the follow 
ing paragraphs, presont, according to thoir wording, no reason for 
doubt as to thoir intorpretations. However, they contain only 
modifications for an ostablished: punishableness,. The tribunal 
may decide whether or not and to what extent they are conpatible 
with the principle “ljulla poem sine lege praovia", 

Most difficult for me to understand is the viewpoint of the 
American prosecutor. On one hand he passionately disavows all 
legal arbitrariness of the Nazis. On the other hand he is not 
prepared to acquiesce in the punishment of tho defendants only 
for those crines which were not only considered punishable at the 
tine of being committed but were also actually threatened with 
punishnent. On one hand ho des not want cxcecutions or punishnent 
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Without first havins acconplished the deternination Of guilt in 
a fair manner, On the other hand he Cenlands a strict application 


of the Charter Oven though it Contains new law Surprising the 


Cefondants, On one hand ho wants the trial to appear to future 
ing 


6cnerations ag the fulfilnent of the hunan yearni for justice, 
On the other hand, in the face of Objections to the Charter, he 
bluntly Presunes upon the power of the victorious, who really 
Could have nade Short work with the defendants, 


Now, I Skip the next fow pages ana continuc on pege 18 


paragraph, 





ET 0 


As far as the political side of this process is concerned I have already 
Stated why it must not exert an influence on the outcome of this trial, I 
wish to point out here that a policy which is carried out by the victors on 
the vainquished and therefore may be charactericed as one of "the weakest 
resistance", has once before proven to be a failure, 

Conspiracy 

Of the crimes of which the defendants are accused conspiracy is most 
extensive as regards time and objete Professor Exner, in his capacity as a 
University teacher of criminal lawy occupied himself in particular with the 
importance of the legal conception for our process. In order to save tine by 
avoiding a duplicate report, Professor Exner has placed the result of his 
research at my disposal, In conformity with him I have to present the follow- 
ing regarding this question : 

The conception "conspiracy" belongs to the Anglo-American law sphere. 
Theres however, it is not at all uncontested, rather, the opinion is noteworthy 
as being represented in England that this conception is long since obsolete : 
"It has been said that in England this law has become entirely disused," 

In these proceedingsy it is a different point that matters, The concept 
of "Conspiracy", as used by the Prosecution, is entirely unknown to German law, 
I would like, thereforey to begin my short legal argument with two questions 


which give rise to doubts, 


1) May a criminal procecurey which is bent on realizing justice, use legal 


concepts which are and always have been utterly alien to the defendants and to 
the legal trend of thought of their people ? 

2) How would this be consistent with the rule : Nullum crimen Sine lege 
praevia, a principle which the British Chief Prosecutor has acknowledred as a 
fundamental principle of civilized criminal law jurisdietion ? Can it be 
honestly stated that already before 1939 not only the initiating of an illegal 
war was held to be an act punishable individually, but moreover a "Conspiracy" 
for initiating such wars ? The affirmative answer to this question given by 
the Prosecution has surprised not Germany only. May I clear Upy in this 
connection, a misunderstanding, It has been said that the national socialist 
state itself had issued criminal laws ignoring the rule :"Nullum crimen sine 
lege", so that the defendants had no right to invoke this rule. It is by no 
means my purpose to defend national Socialist criminal lawy but honesty compels 
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} j - sntioned before = 
me to say : this is an error, The 3rd Reich has = as menti J 


j j troactive 
issued three laws increasing the penalty for an action with retroa 


a which carried when committed, 
effect by applying the death penalty to acts w 


prison sentences only, 
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no casc until now, has a lawful act boon cdeclarod 

punishablo, nor an act, which was not a crino whon cormitted, 

rotroactively converted into a crino, And this is the caso 


here 


4. 


the charter, which I follow now, has onjoined tho uso 


the concept of "Conspiracy, I do not, therefore, go any 
furthor into theso questions, At any rate, it vould appear 
such a conecpt is to bo Mvlicd to Germans, this could 
Cone with all restrictions irposod by cquity. 
anglos.inerican law dofines conspiracy as agreonent bot- 
wocn a munber of norsons for accouplishing cri imos, "a combi- 
nation or agrcenent botwoon tro or More © rsons for accorpli- 
shing an unlawful ond or a lawful ond by unlawful 3 
ways keep occurring. Two points are 
'Asrocrient" and "Cormon Pian", 
an oxplicit or tactt understandine. If 
sons pursuo tho same ond indenendentlyr of onc another, 
consviracre G is accordingly not onough that 
them, they rust havo lmowlodge of 
one rust voluntarily accept the nlan 
as his own, They vory expression "to conspire" inpl: 


everyone contributcs knowingly and Willingly.e A porson undor 


not produce ar 


posos 
herefore, a ez piracy with a dictator at its 
ctator coos not cntor 
Wers, he docs not nako any 
thority ho dictates, 
Mnowlecge and will of the consirators aro 
fhe contents of such a “Lan can bo very cifforont, 
mstanec, coanspiracios aro nown for co: mitting 
murder, fraud, blackmail, falso ac cortsin ccononic 
delicts, s Conspiracy 
as a crimo sui gcneris (by itsolf), 


DON +c 
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tors arc punishablo for conspiracy roar 
Whether a :mrder, a fraud, or ovon a nero attonpt 
crimes has bcon committed in the incividual casc, 
According to German terminology, we vould ay 
spiracy is one of the casos whorc ovon preparation of 
Such casos aro mown to Com 
sreemont for corniit 
According to Art 
"erine of preparin: any 
action has not 
a cortsin scnsc, rmaregrach 
hero. Participation in an association pursu 
hostile to the is punis l ageinsindcnoendcon 
fact whether a crine hag actually beon committed, 
cones to an act! crybody i narsoed with his om Cula- 
onpons that tho cindividual 
the porpetrator nor as an 
an accessory ti a al erime, then ho can 


ida LUA 


be ag ei: with particimtion in a sociation hodtilo 


want to 
for indiy 
To‘ tak 
conspirator evon with those srir which were cormitted 


tho conspiracy. 


Cvidenco | 


wlCPican lawe Ono th: 


Clusion is uttorly contrary to tho Corman erininal Latly 


the lattor is bascé on the evident and unaninousl+ 


Ly 
SNe se) 


tod principle 


us now look at tho Chartcr, 


+ 


Which arc declared as punishable and which fall within 
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the corinetonce of theo 


le Paragraph 6a | participation in a Cort.on plan 
È * . 


or conspiracy for the perpetration of a erino 


V3 


a8 such aro listod tho ylannin: preparation, launching 


Wa 


Conducting of a war of angression or of a war involving 
of international trortiog or ira} It is 


that a conecpt which belongs to the intornal cri- 


minal and civil law of England ond Anorica is Spplied hore, 


without wore ado, to intcisational factse Tho Charter docs 


this by ti ating individuals vho plan or conduct illegal wars 


ae 2 SPL oy, ar ee 
as Sangsteis participating t Ai ghway robbory. 


logal audacity, because in 


stands botwoon tho individuals, 


amd this roroved any foundation 


in intornatianl daily life. Up to now 


Yv 
boon unknown to international 


@e according to artiélo 6, tho les paragrani:. of tho Charter, 


in a coimon nlan to cormit 


partners in a conspiracy or 


lov of war or huuanity, are resnon- 


oxccuting 
principlco, quito arothor 
It docs not 
responsibility for tho 


anothor easnirato: In othor 


e = ~ | 
words, 


takon hore, is not a crime sui 


ll goncris, 
in tho actions of the conspirators, I! 


US an Cxarnplo: if throc robbers co: tl 


sha iro and ono of then 


ls the victim, thon all of then, throurl onnlicity, are 


Csponsible for tho BILL ney 


The case nontionca uncer 2 is of tho Sreatost importance in 


this trinl. Tho 


individual conspirator is to bg punished for 


crincs committed not by himsclf, but by another onspirator, 


One defendant, who had nothing to do with t 


YA 


he Jows, is to be punished for this crino against 
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because ho was a 


The question 


of ros 
Criminal Fav 5°? 

at bLele- 3 si 
COsrosponsi 


consirs 


hap 
voy 


iy B, C, 


rapes here, B, 
reasm is that A 
execution of tho 
execution 

but merely tho 


peed 


Opinion, which 
cloar that 

for all tho 
Caso Be 
abut saio picco 
too was 
eign to tho 


The third cas 
dctectod by 


Ta x 
nG Sy 


back to the Cxarnmle, 


robbors, one of 


of JAnorican gans 


aat 5 


individual 


such an occurcnec, and 


18046. 07sDatricls| 


for 


lich 


havo helped +) 


sould 


actions 


Whil exploring 


not couiutted " 


Hlane 


the owner, 


2°eCial circuns 


whom kills 
sstcrisn, 


Gangsters concerned boro in 
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partner in a conspiracy. 


tt issuo is In this trial arc principles 


sponsibility to be appliod which g&o beyond our Gorman 


martor says that all conspirators 


GHG 


action cormmittod 


NTA 
č » 


NAXCCUTBIOCN 


Lorn, 


think out, have willed or havo 


A few exarr 


s 


and D comit, a concerted } 


ppen to. find a girl in t ho 


d D cannot be charged 


GLC exocut tion, 


occasion a 


not 

there cannot bo any questi f responsibility 
of the 

the ville, B oma c 


of plunder, ond B lnocks down C 


in cxocution of tho PLNA U Was fore 


are n >sponsible r this "oxcogs", 


Oo: ‘While the burglars aro 


Ds cponds on 


tances of tho casce Lot us, 


quotod by lir. Jus 


stico Jackson, of 


H] ` 
ULL 


Yonsidorin: 


it would appoar quite normal 


sind tho possibility 


wore preparea to aprovo 
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this is tho caso, thoy are responsiblo for the killing, as 
acccessorics or assitants, also according to our opinion, In 
such a caso, thoro would be no objection to Mr. Justico Jacke 
son's solutione But if tho caso is difforont, if tho fatal 
issuc had not boon forsoon by the others, perhaps could not 
bo forcscon--0.6., if thoy took it for granted that tho ine 
hobitants of tho house woro away from horioe-then thoro is no 
rosponsibility fof the co-consrirators, Thoy aro responsible 


only for acts belonging to tho " 


oxecution of the plan", The 
Cormion vlan, howovor, includcs only what has boon forcesoony, 
from tho becinning, end m DY OVA s tl ya of czocution 
arc alicn to tho plan, 

lire Justico Jackson's argunontation is 
far as he dorivos a comon principle from a 

and obviously happons to apply to the "normml caso? 
~aradign of the ropbers, anc 

ay other caso. As tho cago 


single act could be mado to annly 1 hose cons pirators 


avo foreseen and approved of their comrades! acte 
“A legal princinlo extonding the follovwecosri 
ponsibility to such casos as aro ne included in 
responsibility, is alion to Gorman lave “Rother 
to angloeAmoerican law, tho application of 
the present trial vould make pun whieh 
>, could not punished, ‘this would elearlr contra-_ 
the rule: nullun cririen sine lege prac 
reviously omphasizod, aclmowlodgod oxy itly by tho British 
prosccutor too, In viow 


terprotcd in various ways, wo should soloct out of two nossiblo 


intcrvretations, as corresponding to the outhor!s Will, the ono 


Q@s not contradict the said »rincinlo, 
a witheérawal from a. consi iracy, 
subsequent cntrance into it, Tho question 
ponsibility for acts cormitted during. the norisa 


ship? The prosccution n»ypears-te be of the opinion 
12 97 4: A, 
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into tho comspiracy horoby annroves anything proce 
viously done by any conspirator, in pursuance of the cormon 
plane Such aon assertion scons to arise out of the civil Law 


A- 


subscquent ratif tion of a businoss transaction. 

is not tonable in crininel lav, Tho chartor doos 
not mention anything of the sort as the cormon plan, the oxce 
cution of thich involved the act which was common to -khose who 
wero wd | : Evon if mo takos 
ing th ns 7 to bo an anproval of its acts so far cormitted, 


commited crino doos. not involvo nartnorshi> 


The person joining later has nothing to do with thoso crirecs. 


m 


The same applics to tho withdrawal fran the consriracy.e Th 


person withdrawing can be rindeo responsible only for t 
ened.during his momborship, oven if the rosu has occurred 
after his withdrawal, sAgein any othor 

result that an ox rost facto lav is 

racy within the meaning of tho indictnont, a conspiracy to 


cormit crinos against Peaco, Sa Cs tar and Humanity? 


> 


a 


č such a consy xistody Hitler vould 
nobody doubts it - io. loader of thoso cons pirat 
But it has alroady boon oxmhasizod 
a Dictator is a contradiction 
laughed, if 
mont 
this or that war, or to conduct the var by these or othor means. 
Ho wa~ an autocrat. He did not sare for tho approval of those 
men, but was rn sly conccrnea about having h a ‘cisions CXC- 
cutcd, vhothor thoy agreed+to these 
logal cmsiderations, Hitler's onvirormont, in fact, 
quite different fron a cormunity of conspirators, as 
by tho prosecution, and that bofore tho hearin: 
loneos,. apaprt fraai a snall party clan, ho was 
atiwosphoro of distrust. Ho trustod ncithor the "defcatist club" 


of his ministors, nor his "gonorals", < was alroaty tho case 
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before the war, and what his surroundings looked liko during 
the war has boon shown by witnosses with. groat impressivoncsse 
Aà cunning systor of secrecy onsured that plans and ains 
Fuchrerts rorainod unknown to his collaborators as long 
all possiblo, t. his most intimate assistants tine 
again woro taken by surprise by tho cvents, and, in fact, woro 
cked to learn sac of rat the mosott trial only, This 
svstor of sceroecy also onsured n isolation of his 
allowed to mov what tho other 
Docs this look like 
ned at times that th 
word while speaking 
conspired with hine 
but consnirations 
purely psychological point of view, it is, to 
imporobable thot the score of survivors 
nicked out and 
on, have cver formod a 


norior Gene 


+ + ~ e A Yy 3 sa 
m, and somo 
a ` s + 3, 
prosccution consice 


nuc leus around which tho 


A 
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We should however, in this connection, tod, oonsider the different individe 
ual attitude. Some of the defendants have not been party members at all, 
or, at any rate, not for a long time, and but fow of them have played ar 
important part in the partye Some held top positions in tho party and its 
organization and devotedthcir entire activity to the aims of these organiza- 
tions,g.while others did everything in their power to eliminate from their 
spheresof activity any influenco of party and SS. 

Tho foundation of the NSDAP took place in a period of utter powerless= 
ness of the state and of general wareweariness of the people at a time when, 
truly, no intelligent person thought of a second war or, even less, about 
a war of ageression. 

But were any of the defondants? aims unattainable without wart 

Surely, the wishful dream of overy truc German was the union of all 
adjoining German territory with the Reiche This applied to the Saar 
torritory, Austria, Memel, Danzig, and, as a hope lingering in the far future, 
also to the Sudeten territory. They all had been in the past parts of the 
German Reich, they all would have already returned to the German Reich in 1919 
if the right of self-determination solemnly promised to 411 peoples had been 
realizede But these objectives of German longing could be reached by peacce 
ful meanse And in fact, they have beon reached without a shot or a stroke 
with the one exception of Danzig, which would have been done in the same 
peaceful way if the Fuchrer had had a spark of patience and the Poles a spark 
of goodwill. But they neithor wanted nor believed in a ware Hitler was 
belicved capable of a large=scale bluff, but not a launching tho catastrophe 


of a wares 
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I cannot therefore, believe in a conspiracy tb commit crimes against Peace 


and usages of war. May I add two points of general importance ¢ 


1) The first point refers to Goering's attitude previous immediately to t: 
outbreak of war, He was at that time Hitler's conficent friend, the 
country's second man, and is now the chief figure among the defencants, If 
there had been, in truth, a conspiracy to launch wars of ager@ssion at that 
time, then he would have been the second in importance in such a conspiracy 
but it was actually he who tried everything within his power, in the last day 
cf August, 1939, to prevent the attack on Poland, and who tried behind Hitler 
S back to uphold peacee How would this be consistent with a conspiracy fur 
initiating wars of aggression ? Not did he agree with a war against Russia 
and he strongly dissuaded the Fuehrer of such a war. 
2) If there had been a conspiracy to commit war crimes, then the war woul: 
have been waged, from the beginning, with utter ruthlessness and dis- 
regard of rules of war, Just the contrary actually happened, In fact, in 
the first years of the war, international law was, on the whole, respected. 
Especially in the beginning one endeavoured tc wage war with decorum and 
Chivalry. If any evicence is needed, a lok into the orders of the German 
High Command regulating the behaviour of the soldiers in Norway, Belgium, 
Holland is sufficient proof, 
THE MARSHAL} The Tribunal adjourned until tomorrow. 


(The Tribunal adjournec until 5 July 1946, at 1000 hcurs,) 





